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“Although some have ob- 
jected to the use of the term 
variable annuity as a paradox, 
it seems to be accepted as the 
best description of 2 contract 
by which a principal sum anc 
the income earned by it is to 
be distributed in periodic pay- 
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Products liability. Litigation in the products liability field cuts 


across the law of negligence and of contracts, express and implied. 
The article beginning at page 407 traces the history of products lia 
bility law and applies old precedents to modern day situations. The 
corporate law departments of the large manufacturers of consumer 
products which give rise or are likely to give rise to claims in this area 
should have a thorough technical knowledge of the product and even 
some medical knowledge, this author advises. The claims manager 
should insist upon receiving research and test reports for every 
product. There should be close liaison between the technical, legal and 
advertising departments. “Awareness of FDA and FTC decisions is 
an asset in defense of a product... .” Complaints should be handled 
promptly and even nuisance claims should be evaluated. The author 
is Warren Freedman. He is an attorney in New York City. Former 
ly, he was a faculty member of Rutgers University School of Law 
and an attorney-examiner, Federal Trade Commission. He is a mem 
ber of the Federal Trade Commission Committee of the Anti-Trust 
Section of the American Bar Association. He is the author of Richards 
on Insurance and numerous articles in law school reviews. 


The Ryan doctrine. This doctrine stems from a Supreme Court 
decision in Ryan Stevedoring Co., Inc. v. Pan-Atlantic Steamship Corp 
It was decided January 9, 1956, by a divided United States Supreme 
Court. Here is what happened. The Ryan Company had a steve 
doring contract with the Pan-Atlantic Steamship Corporation. Under 
this contract, Ryan, as contractor, loaded a ship at Georgetown, 
South Carolina, with a mixed cargo, including rolls of pulpboard, 
which weighed over 3,000 pounds each. The same contractor, with 
different employees, of course, unloaded this ship in Brooklyn, New 
York, and during the unloading a longshoreman was injured when a 
roll of pulpboard fell on him, breaking his leg and causing other in- 
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juries. Under the Longshoremen’s Act, the injured stevedore was 
compensated for his medical expenses in the sum of $9,857.36 and, 1 

addition, a compensation award of $2,940. But the longshoremen a 
the shipowner, and a jury returned a verdict in his favor for $75,000. 


To make a long story short, the shipowner sued the contractor. “It is 
a — action to recover, under a voluntary and self-sufficient con- 
tract, a sum measured by foreseeable damages occasioned to the ship- 
owner ome the injury ....” The Supreme Court upheld the shipowner. 


The article at page 429 protests that this theory of recovery is being 
carried into nonmaritime situations, and that it can be read into —_ ti 
cally every construction, repair, service or work and labor contrat 

It was written by Henry J. Reed, claims attorney, Zurich aaa 
Company, American Guarantee and Liability Insurance Company in 


Chicago, Illinois. 


The exploding bottle. .\n increasing number of jurisdictions are 
now allowing recovery on injuries from exploding bottles on increas- 
ingly more liberal grounds Roscoe Pound is the author of the article 
beginning at page 433 and, as is quite well known, university professor 


emeritus and, formerly, dean, Harvard Law School. 


Making and marketing bottled drinks seems to involve a certain 
amount of injury to the person which is not easily imputed to negli 
gence. Dean Pound tells us that the first case was reported in 1903, but 
by 1958, 133 reported cases had come before appellate courts in 31 
jurisdictions. Many more cases of injury from the explosion of highly 
charged bottles, which, for a variety of reasons, did not go higher, are 
not counted. In short, there is a problem of the exploding bottle. The 
article poses the question: The cost of repairing this volume of injury 
may be reckoned as a part of the cost of manufacture and can it not 
then be included in the price of the product? The article isa thorough 
examination of the courts’ struggle with the various theories of ad 
judication. In early stages, the law treated cases of injury to the 
person on a principle of reparation of an injury done by intentional 
aggression. Later, there developed a conception of a duty of repairing 
injuries caused by moral fault, and from this developed the theory of 
careless subjection of another to an unreasonable risk of injury. These 
are what the dean calls “one-to-one” conflicts. 


“What gives us trouble is a new and increasing type where 
injuries re sult from the carrying on of activities in which a number 
of persons take part, in which what looks like the one person of the 
past is an organized collectivity of men and capital some men direct- 
ing the financial and others directing the mechanical operations of the 
collectivity—and in which causation of injury is in greater or less 
degree involved in the nature of the organization, the operations it 
carries on and the complex conditions in which they are carried on 
more than it is in the personal moral character or conduct of any 
individual.” 
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Persons and Events 


Denman Moody, Houston, Texas attorney, was inducted as presi 
dent for the coming year of the International Association of Insurance 
Counsel as the organization concluded its thirty-third annual meeting at 
Atlantic City. The association is made up largely of lawyers in 
private practice who represent insurance companies in defense of law 
suits. Despite a last-minute change in the location of the convention 
from the strike-closed Greenbrier at White Sulphur Springs, West 
Virginia, to Chalfonte-Haddon Hall in Atlantic City, more than 800 
attorneys and guests attended the four-day meeting. 

Named as president-elect to take office at the conclusion of the 
1961 meeting was Payne Karr, Seattle, Washington attorney. E. A. 
Cowie, vice president of Hartford Accident and Indemnity Company, 
Hartford, Connecticut, was elected vice president for a two-year term. 
George McD. Schlotthauer, Madison, Wisconsin attorney, was re-elected 
secretary-treasurer, 

Newly elected to three-year terms as members of the nine-man 
executive committee were G. Cameron Buchanan, Detroit; Harley J. 
McNeal, Cleveland; and J. Kirby Smith, general counsel of Texas 
Employers Insurance Association, Dallas, Texas. 

The report of the Defense Research Committee announced the 
executive committee’s approval of creation of the Defense Research 
Institute, which will be organized as a nonprofit corporation under 
the laws of Wisconsin. The Defense Research Committee recently 
inaugurated a monthly newsletter for defense attorneys. The Defense 
Research Institute will promote improvements in the administration 
of justice and enhance the service of the legal profession to the public 
by supporting and seeking improvement in the adversary system of 
jurisprudence; encouraging prompt, fair and just disposition of tort 
claims; enhancing the knowledge and improving the skills of defense 
lawyers; and working for elimination of court congestion and delays 
in civil litigation. 

Harold G. Evans, president of American Casualty Company, 
Reading, Pennsylvania, in his address to the meeting, deplored rising 
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claims and lagging rate increases. He pointed out that the insurance 
business is now presenting its worst profit record while other busi 
nesses are generally doing better than ever. 


The Open Forum Committee presented an analysis of tort trends 
and trial tactics by Professor Robert W. Miller of the Syracuse Uni 
versity College of Law, Syracuse, New York, and included addresses by 
two members of the staff of the Atomic “nergy Commission, a member 
of the staff of the Congressional Joint Committee on Atomic Energy, 
and two insurance company officials. Dr, Paul C. Aebersold, assistant 
director for isotope development, AEC, discussed recent developments 
in the use of by-product material and the growing benefits to industry 
and commerce and the people of the United States. Harold L. Price, 
director, Division of Licensing and Regulation, AEC, reviewed the 
safety considerations involved in licensing nuclear materials and facilt- 
ties. He described the problems of the AEC in promoting use of 
isotopes, and at the same time in licensing and closely regulating 
their use. 

David Toll, staff counsel to the Joint Committee on Atomic 
Energy, discussed federal-state relations in regulating radiation 
hazards. He pointed to Congressional action permitting the transfer 
of certain regulatory powers to the states with respect to the use of 
radioisotopes. While reactor operation will still remain under exclu- 
sive federal control, the legislation includes authorization for safety 
inspections by state representatives. 

The second open forum dealt with four separate subjects of 
interest to defense attorneys. Lucian Y. Ray, Cleveland, discussed 
the liability of shipowners for injuries aboard ship to shoreside 
workers and the shipowner’s right to indemnity against the employers 
of such workers. Dean W. Keeton of the University of Texas Law 
School, Austin, discussed contribution and indemnity among tort 
feasors. He analyzed the common law theories of indemnity and the 
statutory features of the uniform contribution act. John O. Todd, 
CLU, Evanston, Illinois special agent of Northwestern Mutual Life 
Insurance Company, described the use of life insurance to minimize 
“tax extravagance” of attorneys and their clients. 


Major problems bringing about and arising from recent increases 
in malpractice litigation were discussed in panel style by Dr. Joseph 
S. Stewart, Miami, and Edward J. Kelly, Des Moines, lowa attorney, 
with A. Lee Bradford, Miami attorney, as moderator. Much of the 
detailed analysis of malpractice litigation was based on a survey con- 
ducted by the American Medical Association. It was pointed out that 
one of every seven members of the American Medical Association 
faces the possibility of a liability claim during his professional career 
and that the number of cases is increasing each year. Dr. Stewart 
pointed out that most claims arise in connection with hospital care, 
that surgeons experience the most claims, and that orthopedists are 
the most frequently sued of surgeons. General practitioners run a 
close second. Claims are based most frequently on poor operative 
results, poor medical results, misdiagnosis, instruments left in the 
operative area and occurrences in blood transfusion. As a secondary 
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basis, Dr. Stewart pointed out that 23 per cent of the malpractice cases filed 
in New York were filed after the doctor had sued for his fee for treat- 
ment. The panelists noted that medical advances have created the 
wide impression that medicine is infallible, and that a bad result must 
be due to negligence. On the other hand, a greater public claims 
consciousness, the shortage of doctors which prevents the creation of 
the old family doctor-patient relationship, and the increasing specializa- 
tion in the profession have created barriers to understanding. 


Senators Propose Amendments to H. R. 10 


The Self-Employed Individuals’ Tax Retirement Bill reported 
out by the Senate Finance Committee on June 17 is likely to meet 
widely divergent amendments when it comes to the floor when Con 
gress reconvenes. 

Senator Douglas of Illinois has an amendment to “close existing 
loopholes in the present pension laws, rather than extend or universalize 
them.” The Douglas amendment would provide that benefits granted 
to an employee under a private pension plan would have to be fully 
vested in the employee before a tax deduction by the employer could 
be taken; an employee’s benefits would not be conditioned upon the 
performance of a prior period of service in the employ of any one 
company ; and the contributions of an employer in a given year would 
be credited as income to the beneficiary and would therefore be 
subject to tax. 

Senator Humphrey’s proposal would specifically include face 
amount certificates as a type of annuity contract that could be 
purchased. 

Senator Gore of Tennessee proposes adding a new section which 
would repeal Sections 2039(c) and 2517 of the Internal Revenue Code, 
which exempt from a decedent’s gross estate retirement annuities 
payable under a qualified retirement plan and exclude similar annuities 
from the federal gift tax levy. 

Senator Aiken of Vermont has a proposal that the “home” of any 
member of a state legislature shall be construed to mean his place 
of residence, for purposes of travel expense deductions under Section 
162 of the Code, but such deductions shall be limited to $2,000 annually. 

Senator Williams’ proposal would reduce the ceiling on the effec 
tive tax rate of individuals, under Section 1(c) of the Code, from the 
present 87 per cent to 60 per cent; the amendment would also reduce 
the depletion rates for oil and gas wells, under Code Section 613(b), 
from the present 271% to 22'% per cent. 

Senator Long of Louisiana introduced an amendment to the bill 
as it was passed by the House, not as it was reported out by the 
Finance Committee as a substitute bill. In the Long amendment, a 
self-employed person would have an allowable annual retirement 
deposit of 15 per cent of his earned income or $2,500, whichever is 
smaller; but the permissible annual deduction would be limited to 
one half of such allowable retirement deposit. This kind of tax treat- 


(Continued on page 462) 
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Products Liability 
By WARREN FREEDMAN 


The law of product liability crosses the fields of contract, negligence, 
warranty, inherent dangers, etc. This article, tracing the history 
of these doctrines, is reprinted from the New York Law Journal. 


HE EARLIEST DEVELOPMENT of products liability law was 

in the field of negligence, although the landmark English case of 
Winterbottom v. Wright * was in reality based upon a breach of war 
ranty. A mail coach driver was injured due to a mechanical defect in 
the mail coach, which had been sold to his employer, He sued unsuc 
cessfully on the basis of the sales contract between his employer and 
the coach manufacturer. The English court in 1842 held that the coach 
manufacturer owed a duty of care only to the person with whom he 
contracted: “The only safe rule is to confine the right to recover to 
those who enter into the contract.” Thus, the doctrine of “privity of 
contract” was delineated. 


Ten years later the New York Court of Appeals, in Thomas v 
Winchester,” a negligence action, brushed aside, however, the defense 
of lack of privity of contract. A bottle containing an extract of bella 
donna, a deadly poison, had been mislabeled as “extract of dandelion,” 
a mild and harmless medicine. The product was sold to a druggist, 
who, in turn, sold it to another druggist, who then made the sale to 
the plaintiff for his wife’s use. The court held the manufacturer liable 
upon breach of a duty of care to the wife, the ultimate consumer, because 
the product was of a dangerous character; this duty of care, however, 
did not arise out of the contract of sale. 

The next landmark case was Huset v. J. J. Case Threshing Machine 
Company,*® in 1903, and involved injuries to the employee of a farmer 
who had purchased a defective threshing machine. In allowing 
recovery upon proof of negligence, Federal Judge Sanborn spelled out 

* Winterbottom v. Wright, 10 M. & W. 100 (1842) 

? Thomas v. Winchester, 6 N. Y. 397 (1852). 

5 Huset v. J. I, Case Threshing Machine Company, 120 F. 865 (1903). 
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the following exceptions to the gen- 
eral rule exonerating a manufacturer 
from liability for harm done by his 
product to an ultimate user: (1) the 
act must be “imminently dangerous 
to life or health of mankind,” (2) the 
injured user must be “invited by the 
manufacturer to use his defective 
appliance” and (3) the manufacturer 
must know his product to be danger 
ous, and he did not give notice of 
same to the purchaser. 


In 1916 the highest New York court, 
in MacPherson v. Buick Motor Com- 
pany,* expanded the latter point. Here, 
the purchaser of an automobile from 
a Buick dealer sued Buick in negli- 
gence for injuries sustained when a 
defective wooden spoke of a wheel 
(not manufactured by Buick) collapsed. 
Buick had not inspected the spokes. 
Judge Cardozo allowed recovery with 
these noble phrases: 


“If the nature of a thing is such that 
it is reasonably certain to place life 
and limb in peril when negligently 
made, it is then a thing of danger. 
Its nature gives warning of the con- 
sequences to be expected. If to the 
element of danger there is added 
knowledge that the thing will be used 
by persons other than the purchaser, 
and used without new tests, then, ir- 


* MacPherson v. Buick Motor Company, 217 
N. Y. 382 (1916). 

* Consolidated Gas & Equipment Company 
v. Carver, 257 F. 2d 111 (CA-10, 1958). 
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respective of contract, the manufac 
turer of this thing of danger is under 
a duty to make it carefully. 

There must be knowledge of a danger, 
not merely possible, but probable. It 
is possible to use almost anything in 
a way that will make it dangerous if 
defective; that is not enough to charge 
the manufacturer with a duty independ 
ent of contract There must be 
knowledge that in the usual course of 
events the danger will be shared by 
others than the buyer. . . . But it 
is possible that even knowledge of the 
danger and of the use will not always 
be enough, The proximity of remote 
ness of the relation is a factor to be 
considered.” (Italics supplied.) 


It is interesting to note that Judge 
Cardozo did not absolve Buick from 
the duty of inspection because Buick 
had bought the wheels from a reputable 
wheel manufacturer. Some forty years 
later in the Carver case * the “‘assembler”’ 
of defective goods still was held liable 
for negligence to a remote purchaser. 


Over the years the tendency of our 
courts to compensate for injuries due 
to the use of manufactured consumer 
products has resulted in side-stepping 
of the rigors of proof of negligence in 
favor of the relatively simple proof of 
breach of warranty. The Rogers case ° 

*Rogers v. Toni Home Permanent Com 
pany, CCH Foop Druc Cosmetic Law Re- 
PoRTS § 22,537, 167 Ohio St. 244 (1958). 


| 
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in 1958 marked the pinnacle of this 


move toward “products compensation” 
and toward a broad extension of the 
scope of manufacturers’ liability. A 
consumer, in reliance upon a TV com 
the 


product, a home permanent-waving 


mercial, purchased defendant's 
lotion, and sustained an allergic reac 
tion by its use. The case was never 
tried on its merits, but was settled out 
of court for $1,500 after the plaintiff's 
complaint had been held to state a 
breach of an 


cause of action for 


express warranty. A remote purchaser 
could directly and successfully sue the 
manufacturer of the product, despite 
lack of privity of contract between 
them and despite no evidence of negli 
gence on the part of the manufacturer. 
The plaintiff had purchased the product 
on the strength of an advertisement 
aimed squarely at her and was injured 
by the product. The Rogers case held 
that the plaintiff is entitled “to move 
the manufacturer to 
The Ohio Supreme Court 
specifically held: ‘The 
made by the manufacturer in his ad- 
vertisements and by the labels on his 
products are inducements to the ulti 
mate consumers, and the manufacturer 


against recoup 
his loss.” 


warranties 


ought to be held to strict account- 
ability to any consumer who buys the 
product in repre 
sentations and later suffers injury be 


reliance on such 
cause the product proves to be defective 
Yet the Ohio court 
did not specify what this defect in the 
did it 


also 


or deleterious.” 
was, consider 
the 
the product. 


product nor 


whether retailer warranted 


Indeed, the concurring 


opinion of Judge Taft asked what 
express warranty was claimed to 


have been made by the defendant which 
the defendant allegedly breached! 


Ten months later the United States 
Court of Appeals for the Second Cir- 


* Arfons v. DuPont, 8 NEGLIGENCE CASES 

(2d) 1353, 261 F. 2d 434 (CA-2, 1958). 
*CCH Foop Druc Cosmetic LAw 

{ 22,631, 162 N. E, 2d 124 (1959), 


REPORTS 
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cuit in the Arfons case,’ applying Ohio 
initial dismissal of 
the complaint based upon breach of 
warranty solely because the “rationale 
One Dale 
Arfons had been severely injured while 


law, reversed an 


of the Rogers case is clear.”’ 


working with a defendant’s dynamite, 
which had a fuse manufactured by 
another defendant, 


However, the Ohio Supreme Court, 
1959, in Janko v. Roux 
Distributing Company,* affirmed a lower 
court holding that the plaintiff con- 
sumer had failed to make out a case 
for the jury, that she had not relied 
upon any direct or express warranties 
as to quality in her purchase of hair 


on October 7, 


color shampoo and, furthermore, that 
she had not, in fact, followed the ac- 
companying directions for use of the 
product. Indeed, neither the Rogers 
case nor the Arfons case destroyed in 
Ohio the privity of contract doctrine 
limiting the benefit of a warranty to 
the immediate purchaser, as exempli- 
fied in 1953 in Wood v. General Electric 
Company.® Nevertheless, on the strength 
of some of the present-day standards 
of liability, it may well be said that 
today a manufacturer has become an 
insurer of the safety of his product 
under a “liability without fault” 
doctrine. When the tide of battle will 
turn depends upon an enlightened 
business attitude, ready and willing 
to stand firmly behind reasonable lia- 
bility standards. 


Liability upon Manufacturer, 
Distributor and Retailer 

After so brief a survey of the history 
of products liability, it is well to note 
the extent of the potential liability of 
the manufacturer, the distributor and 
the retailer by viewing a few selected 
negligence cases: 

In the Farley case,‘° the manufac- 
turer of a hair comb was held liable for 


*2 NEGLIGENCE Cases (2d) 141, 159 Ohio 
St. 273 (1953). 

” Farley v. Edward E. Tower Company, 271 
Mass. 230 (1930). 
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injuries to a patron of a beauty salon 
when the comb, which was being used 
on the patron’s hair, suddenly ignited 
due to its proximity to an electric 


dryer. A beauty supply dealer had 
sold the comb without any disclosure 
of its dangerous character. The Massa- 
chusetts court specifically held that even 
the dealer’s failure to warn the beauty 
salon (assuming the dealer discovered 
the defect) would not relieve the comb 
manufacturer from liability for negli- 
gence in manufacture. 

On the other hand, in the Karl's 
Shoe Stores case,* applying Massa 
chusetts law in a federal court, the 
manufacturer of an allegedly defec- 
tive cement compound which caused 
the to adhere to the 
uppers was held not liable in negli- 
California retailer 
because the plaintiff retailer was a re- 
mote purchaser to whom the manufac- 
turer owed no such duty of care. 


soles of shoes 


gence to a shoe 


A distributor of a nationally sold 
product was held (on a breach of war 
ranty) liable to the patron of a beauty 
salon injured by the product, despite 
the utter lack of privity of contract 
between the distributor and the in- 
jured patron. In this case,’* the Kansas 
stated that the 
was not doing business within the 
state. Generally, under the 
container” theory, there is no liability 
upon the distributor, who is a mere 
conduit for the sale of the product, 
unless the distributor has made express 
warranties of his own or has marketed 
the product as his own, as in the 


court manufacturer 


“closed 


Slavin case,’* where a can of peas con- 
taining a stone (which the plaintiff 
bit and damaged his dental plate) was 
packed by a third party, but the de- 
fendant had labeled the can with his 


" Karl's Shoe Stores v. United Shoe Machine 
Company, 6 NEGLIGENCE Cases (2d) 403, 145 
F, Supp. 376 (1956). 

"Graham v. Bottenfield’s, Inc., 3° NEGLI- 
GENCE Cases (2d) 801, CCH Foop Druc Cos- 
METIC LAW Reports § 22,360, 176 Kan. 68 
(1954). 
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e 
The retailer has a primary duty to 
safeguard the public. 

a 
“distributor.” The New 


Jersey Supreme Court held the dis 
tributor liable in 


name as 


after 
pointing out that a reasonable person 
would have inferred that the defend 
ant was the packer and canner of the 
furthermore, the defendant had 
induced the plaintiff to rely upon the 


negligence, 


peas ; 


defendant’s care in selecting a careful 
packer and canner. 


\ retailer may also be liable, on the 
theory that a retailer is in a position 
the likelihood of injury 
by selecting dependable distributors or 
suppliers. The Schneider 
illustrative: A Utah consumer con 


to decrease 


case ** is 
tracted trichinosis after eating sausages 
sold by a retailer who knowingly 
failed to process the Sausages which 
his reputable supplier had distributed 
to him uncooked. The court found 
that the retailer had the primary duty 
to safeguard the public from the danger 
involved. Implicit in the decision is 
the 
conduit for transmitting liability, if 


the recognition of retailer as a 
any, back to the supplier or, remotely, 
Yet in 
many cases it would be unjust to sub 


even back to the hog raiser! 


ject a retailer to legal process simply 
in order to reach the negligent third 
party, for such negligent third parties 
can be insulated from 
jurisdiction over them not always ob 
tained. Or a court hold that a 
retailer, against whom a $1,055 judg 


access, and 


can 


ment was recovered for injuries caused 
by a piece of a prune pit in a sealed 
jar of prune butter, may not recover 


he manufacturer 


over against t (see 
% Slavin v. Francis H. Leggett & C 
114.N. J. L. 421 (1935). 
“ Schneider v. Suhrman, 
Cases (2d) 767, CCH 
LAW 


ymipany, 


8 NEGLIGENCI 
Foop Druc CosMEeTK 


Reports {J 22,555, 327 P. 2d 822 (1958). 
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Courter v. Dilbert Brothers*®). The 
court found no proof that the retailer 
had purchased the product from the 
manufacturer, so there could be no 
valid claim over on 
ranty. Also, where the retailer is un- 
able to offer evidence to refute the 
manufacturer's proof of due care in 


breach of war- 


its manufacturing process, the retailer 
cannot recover over on the theory of 
negligence. 


Liability Without Fault 


The ever-increasing volume of sales 
Che ever-incr g vol f sal 


of consumer products during the past 
25 years has brought in its path per 
sonal injury problems which some 


courts have refused to decide in terms 
of traditional “fault.” A 
minority of courts, having verified the 
plaintiff’s injury from the use of the 
product, have held the manufacturer 
liable on a nonfault basis. “Liability 
without fault,” “absolute liability” and 
“insurer of the product” are terms 
which are being used frequently by 
plaintiff-conscious the 
bench and bar. The concept that fault 
should play a role in determining lia 
bility is denied. 


concepts of 


members of 


To some courts such 
Fletcher 16 


absolute liability for 


cases are Rylands v all over 
that is, 


collecting, in an uncommon manner, 


again 


on one’s land, a dangerous substance 
which somehow “escapes” and results 
in injury to another. 
liability dogma battered Cutter Labora 


This absolute 


tories, whose 1955 polio vaccine caused 
injury, though both the court and 
jury agreed there was no evidence of 


"CCH Foop Druc Cosmetic Law Rt 
PORTS ¥ 22,611, 19 Misc. 2d 935, 186 N. Y. S. 
2d 334 (1958). 

% Rylands v. Fletcher, L. R. 1 Exch. 265 


(1868). 
m Phipps case, CCH 


Foop Druc CosMeti 


Law Reports § 22,544; Gottsdanker case, 
CCH Foop Druc Cosmetic LAw Reports 
q 22,543: Fitzgerald case, CCH Foop Druc 
Cosmetic LAW Reports § 22,575; Guidi case, 
CCH Foop Druc Cosmetic LAW Reports 
22,576; Kunkel case, CCH Foop Druc 
Cosmetic LAW Reports § 22,577; Ellison case, 


Products Liability 


negligence in manufacture of the 
Liability without fault as 
a doctrine of our economic life is not 
necessary; courts can induce the manu- 


facturer to make his product safer and 


vaccine.!" 


even distribute the losses over society 
as a whole by insurance or by increased 
selling price without destroying “fault” 
concepts in our law. A Texas court 
in the 
the doctrine of “liability without fault”’ 
“What pressing rea 
sons clamor for adoption of the rule 


18 


Klosterman case condemned 


in these words: 


of liability without fault and the 
abandonment of the rule of negli 


gence’ In our opinion, there is no 
need for the rule of liability without 
fault. 
such a rule even in the case of Rylands 
v Fletcher 7 


In fact, there was no need for 


Sealed Containers 

The “sealed container” concept im 
that the 
wholesaler had no opportunity to in 


plies defendant retailer o1 
spect the product and, hence, should 
liable for injuries occasioned 
by use of that product by the purchaser 


not be 


the defendant is a 


conduit for the sale of the product, 


Briefly, mere 
and should not be liable in negligence 
or for breach of warranty, as in the 
Burr But Ryan 
v. Progressive Grocery Stores,” a land 
New York held that a 


“dealer as well as manufacturer 


and Higbee *° cases. 
mark case, 
the 
or grower affirms as to anything he 
sells, if purchased by description, that 


The 


it is of merchantable quality. 


CCH Foop Druc Cosmetic Law Reports 
§ 22,578 (Calif. Super. Ct., Alameda Ctv., 
1958). 


* Klosterman v. Houston Geophysical Com 


pany, 8 NEGLIGENCE Cases (2d) 999 315 
S. W. 2d 664 (1958). 

"Burr v. Sherwin Williams Company, 3 
NEGLIGENCE CASES (2d) 647, 42 Cal. 2d 862 
(1954), 

” Higbee v. Giant Food Shopping Center 
106 F. Supp. 586 (1952). 

“Ryan v. Progressive Grocery Stores, 255 
N. Y. 388 (1931). 
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burden may be heavy. It is one of the 
hazards of the business.” 


Res Ipsa Loquitur 


Res ipsa loquitur is another doctrine 
especially important in products lia- 
bility law. Where a product is fully 
within the control of the defendant, 
whether a manufacturer, distributor 
or retailer, a presumption of negli- 
gence arises to the effect that “the 
thing speaks for itself,” and the bur- 
den of proof of nonnegligence shifts 
to the defendant who has control of 
the product. Res ipsa loquitur has 
three requisites: (1) The injury must 
be of a type which does not ordinarily 
occur without negligence on the part 
of the defendant, (2) the product was 
sufficiently in the control of the de- 
fendant at the time the defect in the 
product arose and (3) the injury was 
not due to any conduct, on the part 
of the injured person, which would 
have made that injured person singu- 
larly responsible for the injury. Thus, 
evidence of tampering with the prod- 
uct after it was out of the defendant’s 
control would negate res ipsa loquitur. 
The Wallace case,** on the steam vapor- 
izer, is in point here: The plaintiff, 
then a seven-week-old infant, 
suffering from a cold, and the attend- 
ing physician recommended the use 
of a steam vaporizer manufactured by 
the defendant. This vaporizer was 
purchased locally by a neighbor and 
borrowed by the plaintiff's parents. 
It was left unattended by the plain 
tiff's mother for a short time beside 
the plaintiff’s crib, there was an explo- 
sion, and the infant plaintiff was badly 
scalded by the steam. Judgment for 
the manufacturer was affirmed on ap- 
peal because (1) the vaporizer was 
not under the manufacturer’s exclu- 


was 





sive control at the time the defect may 


have arisen and (2) there was no 
proof of any inherent defect in the 
defendant’s vaporizer nor, according 
to defendant's physicist, could such a 
vaporizer explode. The Wallace case 
is also interesting in that the federal 
court refused to extend the implied 
warranty of merchantability to in- 
clude the donee of a purchaser. Res 
ipsa loquitur is also well illustrated in 
all the exploding-bottle and foreign 
substance cases. 


Proximate Cause 

Decisive in warranty cases and es- 
sential in negligence cases is proxi- 
mate cause—that is, the cause nearest 
in time and effect to the given injury. 
The smog-cancer cases, like Hagy * 
and Reynolds Metals,** provide appro 
priate examples. In the Hagy case a 
husband and wife were passing by the 
Allied Chemical plant in Richmond, 
Califoria, when they were allegedly 
overcome by sulfurous fumes emitted 
from the plant. The wife’s dormant 
cancer of the larynx was exacerbated, 
and the husband’s pre-existing heart 
condition was aggravated, allegedly 
due to the injurious fumes or smog. 
Recovery of $25,000 and $5,000, re 
spectively, permitted 
Allied Chemical had failed to 
that the injuries would not have re 
sulted had another act, not of Allied’s 
doing, not occurred; the proximate 
cause thus shown, for “expert 
evidence of a medical possibility taken 
with other evidence of a non-expert 
character may be sufficient to support 
an inference of a medical probability.” 


was because 


prove 


Was 


Thus, an inference upon an inference 
was upheld as proximate cause by the 
California court in finding a causal 
relationship between the trauma and 
the development of the injurious con 





* Wallace v. Knapp-Monarch Company, 5 
NEGLIGENCE Cases (2d) 1322, 234 F. 2d 853 
(CA-8, 1957). 
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= Hagy Allied Chemical & Dye Company, 
3 NEGLIGENCE CAsEs (2d) 307, 122 Cal. App. 
2d 361 (1953). 

* Reynolds 


Metals Company v. Yturbide, 


8 NEGLIGENCE Cases (2d) 476, 258 F. 2d 321. 
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dition. In the Reynolds Metals Case a 
federal court in ( /regon found that the 
defendant’s aluminum reduction process 
negligently permitted fluoride ma 
terial to reach the atmosphere, and 
was the proximate Cause of the poison 
ing of the plaintiff and his wife, who 
had eaten their own 
vegtables contaminated by the fluorides 
in the air, Despite evidence of the 
precautions taken by the defendant, 
the court held that the defendant 
Should have known of the “dangers that 
lurk in its Processes and products.” 


home-grown 


Privity of Contract 

Privity of contract had its origin in 
face-to-face bargaining among com 
mercial dealers or merchants: no as 
surances could go fory ard to unknown 
purchasers or remote users of a prod- 
uct. Judge Cardozo’s famous “assault 
upon the citadel of privity” is little 
more than a realization that in the 
modern business world products are 
sold to remote users 
manufacturer, Since a Warranty would 
only run to the immediate party to the 
transaction, courts commenced to en 


not seen by the 


graft upon the Principle such exceptions 
as “agency,” “third party beneficiary” 
and even “hability Without fault.” In 
other words, the immediate 
became the “agent” of the remote 
manufacturer, or the consumer became 
the “third party 


vendor 


beneficiary” of the 
contract between the 
turer and the immediate vendor. In 
1958, in the State of Michigan, in the 
Spence case,2 Judge John D, \ oelker 
(perhaps better known as Robert 
Traver, author of the novel Anatomy 
of a Murder) declared that Michigan 
had abandoned the privity-of contract 


doctrine. In this case, suit was brought 
*® S pence v. Three Rivers Builders ‘ Va 


sales manufac 


sonry Supply, Inc., 8 Nec IGENCE Cases (2d) 
457, 353 Mich, 120 ( 1958). 
“Greenberg v Lorenz, CCH Foop Druc 


Cosmetic Law REPORTS fl 22,604, 12 Misc 2d 
883, 178 1 i ee 2d 407 (1958). 
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her two daughters 


against the manufacturer of cinder 


blocks 
The 
the cottage was built) began to crack, 
chip, and even explode. Judge Voelker 
dismissed the argument that the plain- 
tiff cottage 


used in building a cottage, 


blocks (only a few months after 


Owner lacked privity of 
manufacturer, and 


refused “to embrace the w hole dreary 


contract with the 
rhetoric SO long 
With 
its hair-splitting 


legal apparatus and 
employed” OF . “ta be 
such 


saddled 
a doctrine and 
exceptions,” 
that “the 
permit 


Judge Voelker observed 
modern trend is to 

vendees 
against the manufacturer y hether the 
action sound In 


recovery by remote 


negligence or implied 
Warranty, or both.” 


\ striking assault upon privity of 
Contract is seen in the Greenberg case 
in New York.26 A father purchased a 
can of salmon from the defendant re- 
tailer, and that night his daughter 
tooth on a piece of metal 
salmon. The lower 
recovery to both father 

lack of 
privity of contract bety een the daugh- 
ter and the retailer. thereby extending 


broke her 
embedded in the 
Court allowed 


and daughter. regardless of 


the protection of the w arranty beyond 
the immediate purchaser to members 
of his household. ( /n appeal, however. 
the decision was reversed insofar as 
the 
cerned because of lack of privity of 
The Conklin case,** hold- 
ing that the injured person. who had 


daughter's recovery was con- 


contract.2? 


not paid the bill for the food served. 
Was still entitled to recovery upon an 


“agency relationship” bety een paying 
and nonpaying patrons, is an example 
of contract law’s being extended so 
as to do justice in the given situation. 


In the Parish case ™ the consumer and 


ate unwholesome 


“CCH Foop Druc Cosmetic Law Re- 
PORTS {[ 22,638, 7 App. Div. 2¢ 968 (1959). 

“Conklin v. Hotel Waldorf-. lstoria, 5 Misc. 
2d 496, 161 N..¥..S, 24 ane (1957) 


” Parish v. Great Atlantic & Pacific Tea 
Company, 13 Misc. 2d 33, 177 N. y. S. 2d 
7 (1958). 
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jelly, resulting in certain injuries; the 
retailer successfully the 
negligence count upon proof of proper 
handling of the product from the time 
of its receipt to the time of sale, but 
upon the warranty count the court 
ignored the lack of contractual rela- 
tionship between the infant daughters 
and the defendant retailer by cailing 
the privity requirement “bugaboo, 
historically unsound 


dismissed 


should be 
permanently discarded.” The elimi- 
nation of the privity requirement may, 
indeed, foster rash litigation, for every 
consumer who has been even slightly 
"While it 

doctrine of privity of contract has been strictly 
upheld, there are decisions in the following 19 
indicating such a view 

Birmingham Chero-Cola Bottling 
Clark, 205 Ala. 678, 89 So. 64 
(1925) (no recent cases found) ; Arkansas 

cf. Alma Canning Company v. Rorie, CCH 
Foop Druc Cosmetic Law Reports § 22,200, 
216 Ark. 44, 226 S. W. 2d 64 (1950); Con- 


states, nevertheless, 
Alabama 


Company v 


necticut—Duart v. Axton-Cross Company, 
CCH Foop Druc Cosmetic LAw Reports 
{ 22,386, 19 Conn. Supp. 188, 110 A. 2d 647 
(1954), and Russell v. Sessions Clock Com 
pany, 5 NEGLIGENCE Cases (2d) 147, 116 A. 
2d 575 (1954); Colorado—cf. White v. Rose, 
CCH oop Druc Cosmetic LAw Reports 


F 

q 22,472, 241 F. 2d 94 (CA-10, 1957); Dela- 
ware—McLachlan v. Wilmington Dry Goods 
Company, 22 A. 2d 851 (1941); D. C— 
Brennan v. Shepherd Park Pharmacy, Ini 

CCH Foop Druc Cosmetic LAw Reports 
q 22,532, 7 NEGLIGENCE Cases (2d) 1127, 138 
A. 2d 494 (1958); Indiana—cf. Emm v. Good- 
year Tire & Rubber Company, 17 AuToMosILt 
Cases (2d) 977, 173 F. Supp. 497 (DC Ind., 
1959); Kentucky—cf. Fishman v. Dukes, 310 
Ky. 638 (1951), and Craddock Canning « 

Preserve Company v. Porter Company, CCH 
Foop Druc Cosmetic LAw Reports § 22,190, 
84 F. Supp. 705 (DC Ky., 1949); Maryland 

Poplar v. Hochschild, Kohn & Company, 180 
Md. 389 (1942), and Atwell v. Pepsi Cola 
Bottling Company, 9 NEGLIGENCE CASEs (2d) 


1091, CCH Foop Druc Cosmetic Law ReE- 
Ports § 22,608 (Mun. Ct. of App. D. C 
1959); Massachusetts—F//ynn v. Bedell Com- 


pany, 242 Mass. 450 (1922); Montana—Lar- 
son v. United States Rubber Company, 8 
NEGLIGENCE CAses (2d) 1053, 163 F. Supp 
327 (DC Mont., 1958); Nevada—cf. Under- 
hill v. Anciaux, 19 NEGLIGENCE CAsEs 138, 
CCH Foop Druc Cosmetic LAW REeEporTS 
{ 22,241, 69 Nev. 226, 226 Pac. 2d 794 (1951); 
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is problematical whether — the 





discomforted by a product could bring 


a warranty action against 
who took part in the manufacture, 
sale of the product, 


anyone 


distribution or 
and the burden of proof would fall 
upon the defendant with respect to a 
duty which justice does not require. 

New York together with 
chusetts, New Hampshire, New Jersey, 
Maryland and about 15 other states 


forsake 


Massa- 


have steadfastly refused to 
the legal principle that “fault” and/or 
privity of contract are essential to a 
Chysky,® 
as examples 


cause of action.*® (See 


Zampino ** and Giminez 


Hazelton v. First National 
Stores, 88 N. H. 410; New Jersey—Stave z 
Giant Food Arcade, 125 N. J. L. 512 (1940); 
Miller v. Hand Ford Sales, Inc., 17 
Cases (2d) 402, 340 P. 2d 181 
Dillon v. William § 
Scull Company, 16 NEGLIGENCE C 837, 
CCH Foop DruG Cosmetic LAw Reports 
§ 22,168, 164 Pa. Super. 365 (1949), and Loch 
v. Confair, d. b. a 

pany, 16 NEGLIGENCI 


New Hampshire 
I 


Oregon 
\ UTOMOBILI 
(1959); Pennsylvania 


ASES 


Confatr’s Beverage Com 
CCH 


Cases 535, Koop 


Druc Cosmetic LAw Reports § 22,160, 361 
Pa. 158 (1949): Rhode Island—Russo v 
Merck & Company, 138 F. Supp. 147 (DC 
R. I., 1956), Wolf v. S. H. Wintman Com 
pany, 7 NEGLIGENCE Cases (2d) 1350, CCH 
Foop DruGc Cosmetic LAw Reports § 22,531, 
139 A. 2d 84 (1958), and Lombardi Calt 
fornia Packing Sales Company, CCH Foop 
DruGc Cosmetic LAw Reports § 22,403, 112 
A. 2d 701 (1953); Utah—cf. Schneider v 
Suhrman, cited at footnote 14, Niemann v 
Grand Central Market, Inc., 9 NEGLIGENCE 
Cases (2d) 865, CCH Foop Druc Cosmeti 


2d 424 (1959), 
Pilot Products Company, Inc 

19 NeciiceNnce Cases 949, CCH Foop Druc 
Cosmetic LAw Reports § 22,262, 130 Utah 
$75 (1951); Wisconsin—Prinsen v, Russos 
149 Wis. 142, and Cohan v. Associated Fur 


Law Reports § 22,597, 337 P. 
and Bennett v 


Farms, 1 NerGLIGENCE Cases (2d) 265, 261 
Wis. 584 (1952) 
'Chysky v. Drake Brothers, 235 N. Y. 466 


(1923). 

Zampino wv. Colgate-Palmolive Company 
et al, CCH Foop Druc Cosmetic Law Rt 
PorTS § 22,559, 10 Misc. 2d 686, 173 N. Y.S 
2d 117 (1958), rev’d on other grounds, 
CCH Foop Druc Cosmetic LAw Reports 
{ 22,619, 8 App. Div. 2d 304, 187 N. Y. S 
2d 25 (1959). 

*Giminez v. Great A. & P 
264 N. Y. 390 (1934). 


Tea Company, 
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of New York the other 


hand, it appears that the strict privity 


cases.) On 


doctrine has been rejected by courts 


in California, Kansas, Oklahoma, 
Texas, Illinois, Louisiana, Mississippi, 
Washington, 


Michigan, Tennessee and about 


Pennsylvania, lowa, 


seven 


other states. 


Property Damages 

Products liability is also concerned 
with property damage resulting from 
the use of the product, although tradi 
tionally the same rules of liability for 
extended to 
the Losee 


personal injuries were not 


property damages (see 


case Ye 


‘Similarly, while it is problematical whether 


the doctrine of privity of contra been 
unequivocally denied, there are decision 

the following 19 states, nevertheless, indi 

such a view: Arizona—no recent cases foun 
California—Peterson v. Lamb Ru r 
pany, 10 NEGLIGENCE CAseEs (2d) 155, 343 P 
2d 261 (1959); Florida—Blanton t 


NEGLIGENCE Cases 273 
(1944), and Miami ¢ 1-( 
Todd, 7 NEGLIGENC! 


Foop Drt COSMETK 


Packing Company, 11 
154 Fla. 872 
Bottlng Company 

Cases (2d) 1407, CCH 


LAW Reports § 22,534, 101 So. 2d 34 (1958) 
Georgia—by an act of the legislature, 19 
Ilinois—Lindroth Walgreen Compan $07 
Hl. 121 (1950), and Partargias v. ¢ 1~( 


Bottling Company, 332 Ill. App. 117, 74 N. | 
162 (1947); Iowa 
ing Company, 189 Iowa 775 (1920); Kansa 


Nichols v. Nold, CCH Druc Cos 


i . . l 
Davis 7 fan Camp i 


Koop 


LAw Reports § 22,326, 174 Kan. 613 (1953), 
Burgess v. Montgomery Ward Compan, 
Q NEGLIGENCE Cases (2d) 460, 264 F. 2d 495 
(CA-10, 1959), and Cernes 7 Pittsbu 


Coca-Cola Bottlng Company, 8 NEGLIGENCI 


Cases (2d) 1474, 332° P. 2d 258 (1958); 
Louisiana—Dovyle Fuerst Kraener. 129 
La. 838 (1913), Arnaud’s Restaurant 

ter, 3 NEGLIGENCE CASEs (2d) 768, 212 F. 2d 
883 (DC La., 1954), and Le Blanc v. J 


ana Coca-Cola Bottling Company 
GENCE CASES (2d) 388, 60 So 
Michigan Thre 
Masonry Supply Company, cited at 

25, Bahlman v. Hudson Motor Compar 
Mich. 683 (1939), and Kaufman Katz, 97 
N. W. 2d 56 (1959); Minnesota—Pietrus 
v. J. R. Watkins Company, 229 Minn. 179 
(1949). and Bekkvold v. Potts, 173° Minn 
87 (1927), Nelson v. Anderson, 5 
NEGLIGENCE 382, 72 N. W. 2d 


Products Liability 


1 NeGu 
2d 873 (1953) ; 
Spence 2 Rivers Builders 
oOmote 


290) 


and cf. 
Cases (2d) 


The Genessee County case depicts 
The 
turer of a waterprooling 
held lable to a farm 


barn and contents were destroyed by 


the present-day rule: manufac 


paint was 

owner whose 
- ° 4 1 

a nre caused by an explosion of tne 


paint material while the paint was 


being apphed by a contractor con 


structing a water tank in the plain 
tiff’s barn. 


Warranties 
“Warranties” 


obligations of 


defined as 
that 
In an action for 


may be 
the 
acterize the produc {. 


seller char 


breach of warranty the buyer must 


prove (1) existence of the warranty, 


. p . 
(2) breach of the warranty, (3) re 
861 (1956); Mississippi—Biederharm Candy 
Compan a Voore 184 Miss 7?1 (1939). 
1 cf. Hen Le vw. Coca-Cola Bottling 
Work f Greenwood, I) Q NEGLIGENCE 
Cases (2d) 456, 109 So. 2d 555 (1959); 
Missouri—C entra southern Truck Line 


v. Westfall GMC Truck, Inc., 317 S. W. 2d 
841 (1958), and Midwest Game ( z 
M. F. A. Milling Company 


ompan 


320 S. W. 2d 547 


(1959); North Caroli lov Siler Cit 
Wills, 9 NEGLIGENCE Cases (2d) 1192 (N. C.) 
ind Ra v. Covington, 215 N. C. 572 (1932) 
dct. Adams Great A P. Tea Compan 
112 S. E. 2d 92 (1960) ; Ohio—Rogers v. Toni 
Home Permanent Compa cited at footnote 
6, and Mari h v. McKesson Robbu 
8 NEGLIGENCE Cases (2d) 246, 149 N. E. 2d 
181 (1958), and HH General klect 
( pan citer oot! t¢ } und WW ¢ sh 
Leonard, 167 Ohio St. 57 (1957); Oklahoma 
Griffin lshu 196 Ok: 184 (1945), and 
A t 2 P¢ ppe 157 Okla 300 (1936), 
d Noter Griesedieck Western Brewer 
Compar 200 Okla. 302 (1948): Tennessee 
B d 7 C oca-( 1 Boitlu y ( mpany 132 
Tenn. 23, and Burkett v. Studebaker Manu 
turing Company, 126 Tenn. 472; Texas 
Decker Sons 7 ipps, 164 S. W. 2d 828 
(1942), and Campb. Soup Company 


Ryan, 10 NEGLIGENCE Cases (2d) . 
S. W. 2d 821 (Tex. C f Civ. App., 1959); 
Virginia—Swift yipany v. Wells, 10 
NEGLIGENCE Cases (2d) 1, 110 S. E. 2d 203 
(1959); Washington—Mazetti Armour 
622 (1912), and Smith 
ti P. 2d 299 (1959) 
Losee v. Clute, 51 N. Y. 494 (1873) 
Patrons Fire Relief As 
rn Sons, Inc., 263 N.Y. 


323, 328 


( 
) 
" Genessee ( 


sociation v. I 
$63 (1934) 


unt 


Sonne 
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liance upon it by the buyer, (4) 
breach of the warranty as the proxi- 
mate cause of the loss sustained and 
(5) loss or injury in fact sustained. 
Warranties either are expressly stated 
or are implied from the nature of the 
contract and/or imposed by public 
policy; but warranties are not con- 
fined to sales, for warranties arise in 
bailment, leases, and other commer- 
cial relationships. The Welch case,** 
involving a cholera vaccine which al- 
legedly caused the death of the plaintiff's 
hogs, declared that a drug wholesaler’s 
requested opinion of the vaccine’s ef- 
fectiveness did not give rise to a war- 
ranty; furthermore, the instructions 
enclosed with the vaccine expressly 
denied any warranty. 
ranties of description and of sample 
are, under the Uniform Sales Act in 
37 states, deemed to be only implied 


Express war- 


warranties, but obviously other war- 
ranties can stand when expressly 
made. Under the Uniform Commer 
cial Code in Massachusetts, Kentucky, 
Connecticut, New Hampshire and 
Pennsylvania,** warranties of sample 
and of description are made express 
warranties. The importance of the 
distinction between express and im- 
plied warranties is twofold: (1) If 
an express warranty, no variation or 
modification of its terms is permitted 
under the statute of frauds, the parol 
evidence rule, or extrinsic aids to dis- 
covery and (2) if a disclaimer of lia- 
bility is stated, the disclaimer generally 
is valid only against implied, not ex- 
press, warranties. 





warranty of 


The implied quality 
embraces both the warranty of mer- 
chantability and the warranty of fitness 
‘“Merchanta- 
defined as fair, 
merchantable product is 


for particular purpose. 
bility” is 
quality; a 
adequately contained, packaged and 
labeled. In the Taylor case ** the Su- 
preme Judicial Court of Massachusetts 
characterized the implied warranty of 
merchantability, falling upon even a 
retailer, “as no wider than reasonably 
suitable for the ordinary purposes for 
which goods of that description are 
sold when with 
reasonable, intelligible, and adequate 


average 


used in accordance 
warnings and instructions known, or 
which should have been known to the 
Here the purchaser had 
the hair tint 
instructions 


purchaser.” 
disregarded manufac 
turer’s the 
patch or skin test for hypersensitivity, 


regarding 


which test must be made 24 hours be 
fore each application of the product. 
Thus, the allergic reaction 
by the plaintiff was not compensable. 
The New York court in the Lewis 
case *® dismissed the consumer's com 


suffered 


plaint of injuries due to a bone in fish, 
upon the ground that the bone was 
native to the fish hence, not 
deleterious, unwholesome, unfit for 
human consumption nor unmerchant 
able. The New York Appellate Divi 
sion, Third Department, in Zampino 
v. Colgate-Palmolive,“* construed mer 
chantability in these terms: “It 
incumbent upon the plaintiff to estab- 
lish that the ingredient was in some 


and, 


Was 


way ‘harmful’. . The mere listing 





"Welch Veterinary Supply Company v 
Martin, 313 S. W. 2d 111 (1958). 


*The Uniform Commercial Code was 
adopted in Pennsylvania, effective July 1, 
1954; in Massachusetts, effective October 1, 


1958; in Kentucky, effective July 1, 1960; in 
Connecticut, effective October 1, 1961: and 
in New Hampshire, effective July 1, 1961. 
According to 15 Business Lawyer 372 (Janu- 
ary, 1960): “In no than twenty 
serious steps of one kind or another looking 
toward introduction of the Uniform Com- 
mercial Code and hoped for enactment are 
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less states 


being taken. The states in which this activity 
is taking include Arizona, Arkansas, 
California, Idaho, Illinois, Indiana, 
Maine, Mississippi, New Jersey, New Mexico, 


place 
Georgia, 


North Carolina, Ohio, Oklahoma, Oregon, 
Rhode Island, Vermont, Washington, Wis 
consin and Wyoming.” 

* Taylor v. Jacobson, 7 NEGLIGENCE CASES 
(2d) 1237, 147 N. E. 2d 770 (1958). 

” Lewis v. Co-operative P. & C. Family 
Foods, Inc. (N. Y. S. Ct., Oswego Cty., July 


19, 1959). 
" Cited at footnote 32. 
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itself 
. a basis for 


of some ingredient in and of 
| does not | constitute 


an action in warranty.” 


The implied warranty of fitness for 
particular purpose presupposes that the 
seller knows the particular purpose 
for which the purchaser bought the 
product and that the purchaser relies 
upon the seller's skill and judgment 
to supply him with that very product. 
Thus, a seller is obligated to supply a 
product reasonably fit for the purpose 


made known to him. The famous 
Cutter Laboratories cases in 1955, 
which resulted in lower-court jury 


verdicts totaling more than a quarter 
million dollars, produced an unusual 
written explanation attached to the 


jury verdicts, to wit: Cutter was ab 
solved from any liability for negli 
gence in the manufacture of polio 


vaccine, but was assessed damages in 
favor of the plaintiffs on the basis of 
breach of implied warranty of fitness 


for a particular purpose: “We have 
no alternative but to conclude that 
Cutter Laboratories came to market 


a lot of vaccine which when given to 
plaintiffs caused them to come down 
with poliomyelitis.” Thus, 
without fault” was applied, for if the 


“liability 


only test left to the jury is whether 
the product caused the injury, it is no 
that the 
Was unusually 


defense for the manufacture1 
user of the product 
susceptible or allergic to the product 
(after all 
tests with the product had been made) 


or that known. scientific 
unforeseen or unsuspected side-effects 


resulted. Under this principle, one 


is held to warrant the unknown; the 
alleged defect in the polio vaccine was 
not visible nor discoverable by any 
known or 

test. 
to the Cutter jury, it is submitted, er 
the 


contract requirement, since otherwise 


then-discoverable inspec 


tion or \lso, the judge’s charge 


roneously eliminated privity-of 
the implied warranty would not run 


* Cases cited at footnote 17 
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to the plaintiffs, who were not parties 
to the contractual relationship between 
the vaccine manufacturer, the National 
Foundation for Infantile Paralysis or 
the local physician who administered 
the vaccine. Under California statute 
a “sale of goods” (between doctor and 
plaintiff), it is argued, is a requisite 
a manufacturer 
for damages. for breach of warranty ; 


to an action against 


the same requirement is found in Sec 
tion 69(1b) of the Uniform Sales Act 


in 37 states. 


Problem Areas 
The 
are myriad, but consideration of sev 


eral aspects here will suffice. In every 


problem areas of warranties 


action for breach of warranty there 


must be shown (1) representation, 
(2) reliance, (3) breach, (4) causation 
statute in 
many states the prospective plaintiff 


must give formal notice of the alleged 


and (5) injury. Under 


breach of warranty within a reasonable 
time after he knows, or should have 
known, of the breach. In the Arata 
case *® the California District Court 


of Appeals held that no breach of 
warranty can stand where the plain 
tiff failed to give such notice pursuant 
to Section 1769 of the California Civil 


Code; mere filing of suit was not ade 


quate, because the giving of notice 
must be pleaded and must relate to 
a time prior to the filing of the suit. 


If a buyer purchases the product by 
its patent, trade or brand name, no im 
plied warranty of fitness for particular 
purpose can arise, since the buyer 
was not relying upon the seller's skill 
and judgment, but upon his own skill 
and judgment in selecting the brand 
name product to fit his own needs. 
15(4) of the Sales 


\ct so states. However, purchase by 


Section Uniform 
patent, trade or brand name does not 
exclude the implied warranty of mer 
chantability, as Judge Cardozo pointed 


* Arata v. Tonegato, 314 P. 2d 130 (1957) 
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* Yet occasion- 


out in the Ryan case.* 
ally a court will endeavor to blend 


the two warranties, perhaps in the 
guise of doing justice: In the Brennan 
case ** the Municipal Court of Appeals 
for the District of Columbia deter 
mined that the implied warranty of 
merchantability “is the equivalent of 
a warranty of fitness.” 

Inconsistency between express and 
implied warranties is to be expected. In 
the event of conflict, the intention of 
the parties determines which war 
ranty is dominant; the Uniform Com 
mercial Code has set up three rules: 
(1) Exact or technical specifications 
prevail over inconsistent general lan 
guage of description, 
prevails 


2) a sample 


over inconsistent general 


e 
language of description and (3) ex 
press warranties prevail over implied 
warranties except for an implied war 


ranty of fitness for particular purpose. 


In the belief that warranties are 
confined to sales relationships, the 
act of “serving for value of food or 
drink” has been held by a minority of 
courts not to give rise to warranties. 
Explicit statutes labeling the service 
of food or drink to be a 
necessary in many states, including 
Connecticut (Section 216lc, 
Statutes 1953) and Maryland (Article 
83, Section 94(1) of the 
order to end this outmoded 
defensible rule. 
taminated blood-plasma injuries such 


¢ 


as in the Perlmutter case*®, 


“sale’’ were 
General 


code), in 
and in- 
However, in con 
the act of 
administering the blood transfusion 
constituted a rather than a 
“sale,” and hence no warranty attached 
to the blood-plasma product. It is 
said that concepts of purchase and 
sale cannot separately be attached to 
healing materials such as medicines, 
drugs and blood supplied by a hospital 


“service” 


for a price as part of the medical serv- 


“Ryan v. Progressive Grocery Stores, cited 


at footnote 21. 
“Brennan v. Shepherd Park 
cited at footnote 30. 
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ice it offers. A processor of blood is 
also free of warranty liability, and the 
injured patient cannot sue upon war- 
ranty. The Perlmutter result was codi- 


fied in California in Section 1623 of 
the California Health and Safety 
Code, thereby expressly protecting 


distributors of blood 
and blood products. In summary, it 


processors and 
can be argued that the finding of a 
“sale” is unnecessary because neither 
15 of the Uniform Sales Act 
nor 2-314 or 2-315 of the 
Uniform Commercial Code preclude 


Section 


Sections 


the imposition of warranties in other 
contexts. 

The benefits of a warranty are avail 
able only to the immediate purchaser 
who is in privity with the seller. The 
purchaser's Spt use, children, employees, 
and others in close relation to him are 
outside the protection of such a war 
ranty. Courts have implied the ex 
istence of an “agency” and “third-party 
doctrine in order to cir 
the 
nonpurchasers 


beneficiary & 


cumvent discrimination against 
the 


use of the product. The result has 


such injured by 


been an extension of warranties by 
statute, such as Section 2-318 of the 
Uniform Commercial Code, which ex 
the 


person who is in the family or house 


tends warranty to “any natural 
hold of his buyer, or who is a guest 
in his home, if it is reasonable to ex 
that 


sume or be affected by the Zor ds, 


pect such person may use, con 
and 
who is injured in person by breach of 
the warranty.” The New York 


Revision Commission in 1958 recom 


Law 


mended extension of 


employees of the buyer ; however, if the 


Warranties to 


beneficiary of the warranty has ex 
amined the product, there is no im 
plied warranty as to him with respect 
to defects which examination ought 
both the 


to have revealed.** But in 


“Perlmutter v. Beth David Hospital, 308 
N. Y. 100 (1954). 

“Note Gianzer v 
(1922). 


Shepard, 233 N. Y. 236 
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Zampino *® and Greenberg * cases the 
New York courts refused to extend 
the warranty to the plaintiff's husband 
and daughter, respectively. Ohio, 
despite the Rogers *® and Markovich 
cases, has not repudiated the Wood 
case,°? which denied the remote pur 
chaser of an allegedly defective electric 
blanket the 
warranty; not only had this product 
started a fire, but it had burned down 
the plaintiff's building! 


benefits of an extended 


contributory 
defense 
to an action for breach of warranty. be 


It would appear that 
negligence is not an appropriate 


cause a tort defense is not compatible 
contract 
the Lardaro case,** 


with a cause of action. In 
where the plaintiff 
bit into a wire imbedded in a candy 
New York Municipal Court 
Justice Mangan charged the jury that 


“the question of contributory 


bar, 


negli 
gence does not enter into the theory 
this 

warranty | On 

hand, in the Natale case,” 
injuries from a bursting soda bottle, 
the Appellate Division refused recoy 


[breach of 
the 


involving 


of law involved in 


action.” other 


ery on the ground of breach of war 
ranty of 
careless handling of the bottle by the 
the 
bought and the time of the accident 


merchantability because 


plaintiff between time it was 
was an essential cause of the injuries. 
In this case a $200,000 judgment was 
rev ersed because the defense of con 


tributory negligence was appropriate.®° 


The fact that the “lability without 
fault” 
imposed upon the contract theory of 

*“Zampino v. ( 


doctrine has been frequently 


‘olgate-Palmolive Company 


et al., cited at footnote 32. 
“ Greenberg v. Lorenz, 7 App. Div. 2d 968 
( 1959) 


Toni Home 
pany, cited at footnote 6. 

" Markovich v, McKesson « Robbins, 8 
NEGLIGENCE CASEs (2d) 246, 149 N, E. 2d 4 
(1958). 

Wood 2 
at tootnote 9 


” Rogers v Permanent Com 


General Electric Company, cited 
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implied warranty has prompted many 
sellers to “contract out” of this kind 
of blind liability by means of express 
disclaimers. A disclaimer in strong 
and specific language would be incon- 
sistent with the warranty and, there 


fore, would bar recovery on breach 
of such warranty. In the Vandiver 
case the Kentucky court upheld an 
express disclaimer of liability for 


mechanical failure of an air compres 
However, in the Burr case * the 
held the following 
inadequate to bar 


sor. 
California court 
disclaimer to be 
recovery for damages due to an in 
“Seller 


warranty of any kind, express or im 


secticide spray: makes no 
plied, concerning the use of this prod- 
uct. Buyer assumes all risk in use 
accordance 
But if this 
disclaimer had specifically referred to 


or handling, whether in 


with directions or not.” 
impurities in the spray, there is a like 
lihood that the California court would 
have upheld the disclaimer. <A dis 
claimer cannot disclaim an express 
warranty generally unless the seller 
integrates his contract and disclaims 
therein the existence of the express 
Warranty. 
able vitiated. 
Section 2-719(3) of the Uniform Com 


Obviously, an unconscion- 
disclaimer would be 
mercial Code curiously provides that 
“limitations of consequential damage 
for injury to the person in the case of 
consumer goods is prima facie uncon- 


SCclé mnable.”’ 


The important requisite of a dis- 
claimer to be valid is actual notice of 
the disclaimer reaching the buyer, that 
is, the purchaser must be adequately 

Lardaro VB S Cigar Corporation, 10 
Misc. 2d 873, 177 N. Y. S. 2d 6 (1958). 

“ Natale v. Pepsi-Cola Company, CCH Foop 
DruGc Cosmetic LAw Reports § 22,589, 7 App. 
Div. 2d 282, 182 N. Y. S. 2d 404 (1959). 
Nelson v NEGLI- 
GENCE CAsEs (2d) 382, 245 Minn. 445 (1955) 
Vandiver v. B. B. Wilson Company, 244 
Ky. 601 (1932) 

"Burr v Williams Company, 3 
NEGLIGENCE CASES (2d) 647, 42 Cal. 2d 682 
(1954) 


See also Anderson, 5 


? 
> 
, 


Sherwin 
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the 
to 
that risk. Disclaimers can profitably 
be attached to the labeling of a prod- 
uct, for example, by wholesalers and 
retailers, the 
sealed containers and without oppor- 
the auto 
disclaimer 


the risk, and 


have elected 


of 


chaser must 


informed pur- 


assume 


who sell product in 


tunity for inspection. In 
mobile industry a is 
contained in the manufacturer’s stand- 
ard to the that all 
liability is disclaimed other than the 
obligation to supply replacement 
parts within 90 days or 4,000 miles, at 
the discretion of the 
In the Shafer case ** 
upheld such a disclaimer: “There is 
no rule of public policy which invalt- 


warranty, effect 


manufacturer. 
the federal court 


dates provisions limiting liability for 
negligence or otherwise, as between 
the buyer and the seller. The buyer 
is under no compulsion to buy from 
the seller, and if the buyer desires to 
buy from the seller, the buyer has a 
choice of accepting the seller's terms 
or going elsewhere.” There has been 
advanced the idea of disclaimer stat 
utes, modeled upon (1) wrongful death 
in the various which 
place a statutory limitation on recov 
eries ranging from $7,500 to $25,000; 


actions states, 


(2) the limited liability of air carriers 
for death or personal injuries arising in 
international flights, that is, $8,291.87; 
or (3) the admiralty limitation of lia- 
bility arising in the course of a single 
voyage, such as the $00 per gross ton 
of the ship’s weight, for which maxi- 
mum the owner of a seagoing vessel 
can be liable in meeting claims for 
personal injury and death. 
suggested bases of disclaimer statutes 


These 


at least afford some recovery to in 
jured persons, while at the same time 
they make the seller’s risk reasonably 
calculable; on the other hand, any 
form of limited liability may be unfair 
to plaintiffs with serious compensa- 


ble injuries. Indeed, “a person may 





effectively bargain against liability 
for harm caused by his ordinary negli 
gence in the performance of a legal 


duty arising out of a contractual duty 


Negligence 

In sharp contrast to the “no fault” 
basis of warranty is the “fault” basis 
of negligence. Proof of negligence in 
manufacture, in distribution, in applica 
tion of product by third persons, by 
violation of statute, and in advertising 
of the product casts a real burden 
upon the plaintiff. It is said that it 
is especially burdensome for pre of of 
negligence in manufacture because of 
the of modern 


complicated nature 


manufacturing procedures. But the 
burden of proof of negligence upon 


the plaintiff is not unreasonable ; modern 
procedural devices such as discovery, 
to admit, 
before trial put such technical infor 
mation readily in the hands of the 
plaintiff. On the other hand, data 
concerning the conditions under which 


notices and examinations 


the product was used or concerning 
the plaintiff's physical state at and 
prior to the time of the use of the 


product are peculiarly within the 
knowledge of the plaintiff. 
The Heckel case ® illustrates a suc 


cessful recovery for personal injuries 
by an ultimate purchaser of an allegedly 
defective pulley attached to a tractor, 
both having been manufactured and 
the Ford 
The New Jersey court, in sustaining 
the plaintiff's verdict, found 
gence in manufacture: “The breaking 
bursting of the pulley coupled 
with evidence of a defect therein, called 


sold by Motor Company. 


negli 
or 


upon the defendant to show what care 
This 
the defendant did by testimony show 
ing (1) the tests required in its fac 
tories during the different stages of 


it had used in its manufacture. 





® Shafer v. Reo Motors, Inc., 2 NEGLIGENCE 
Cases (2d) 438, 205 F. 2d 685 (CA-3, 1953). 
” Hall v. Sinclair Refining Company, 89 
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S. E. 2d 896 (N.C. 1959), 
© Heckel Ford Motor Company, 101 


N. J. L. 385 (1925) 
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that 
were known in the trade and business 


the tests so employed were all 


of manufacturing such appliances, and 
(3) that such tests properly applied 
would reasonably ‘tsclose defects in 


such products. There was no evi 
dence showing any other or further 
tests that could reasonably be made.” 
Yet the jury determined that\there 


was a defect in the pulley, that the 


pulley broke due to this defect and 
that the broken pulley was the proxi 
mate cause of the injury. The jury 
found that the defect could not have 


and unknown to 
the defendant Ford Motor Company, 
if it 
plying the tests. 


existed undetected 


had used reasonable care in ap 
\nother strong case 
of liability, involving a “middleman” 
whose bottle exploded after it had 
filled by another, is Mueller v 
The New York Court of 
\ppeals upheld a substantial judg 


been 
T eichner®' 


ment in favor of the infant plaintiff 
yet the dissenting opinion pointed out 
that the 
merely made and inserted tubes ot 


defendant middleman—‘‘he 


syphons’”—“simply performed, and 
performed satisfactorily, one operation 
in the course of the preparation of the 
bottles for their final 
and bought and sold the bottles to the 
filled 


The operation 


soda market, 
eventual vendor who had them 
and sold to the public. 
which he performed had nothing to do 
did not apprise 
him that the bottle would eventually 
be filled sold to 
sumers which was already apparent, 


with the accident: it 


with soda and con 
nor was it his responsibility to inspect 
the bottles before selling them. 

Actually, he did inspect them by visual 
a blue hght to 


examination against 


see if they had any cracks.” 


“6 N. Y. 2d 903 (1959). 
" Hentschel v. Baby Bathinette Corporation, 


3 NEGLIGENCE CASES (2d) 1087, 215 F. 2d 
102 (CA-2, 1954). 

Defore Bourjois, Inc., 8 NEGLIGENCI 
Cases (2d) 1093, CCH Foon Druc Cos 
METIC LAW Reports § 22,565, 105 So. 2d 846 
(Ala., 1958) 
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In the Hentschel case® proot ot 
negligence in manufacture of a baby 
bathinette which ignited after a fire 


broke out in the nearby bathroom, 


and her 
Suit 
brought not only against the bathinette 
but the 
the manufacturer of the magnesium 
the bathinette, the 
fabricator (the latter being 


causing wife 


injuries to a 


husband, was not shown. was 


manufacturer, also retailer, 


alloy leg of and 


g 
chemical 
dropped, however, for lack of juris 
diction). In finding no evidence of 
negligence in manufacture, the federal 
court indicated that the manufacturer 
could not have foreseen such abnormal 
or extraordinary fire in a home, with 
temperature over 1,000 degrees Fahren 
heit ; furthermore, there was no proof 
of “spontaneous combustion of 


which the bathinette was 


any 
material of 
constructed.” Even more basic to the 
issue of liability was the fact that the 
bathinette 


was not “dangerous in 


normal use,” nor inherently danger 
ous, nor did it have any hidden defect 
“which would make it unsafe for use 
in bathing a baby in the usual way.” 
On the point that the product was 
reasonably fit for the particular pur 
pose of bathing a baby, the court 
found no breach of warranty against 
the retailer. Laboratory and factory 
control methods in the manufacturing 
of a product are scrutinized by the 


courts, especially in bursting-bottle 
and foreign-substance cases, like the 
Defore®* and Magliozzi ** 

In negligence in distribution of the 
product, the adequacy of labeling and of 
instructions for The 


with carbon 


CaSes, 


use are in issue. 
dealt 
a floor cleanser. The 


Tampa Drug case ‘ 
tetrachloride as 


bottle carried a warning label con 
* Mighossi v. Safeway Stores, Inc., 8 NEc- 
LIGENCE CASES (2d) 906. CCH Foop Druc 


Cosmetic Law Reports § 22,561, 51 N. J. 


Super. 313 (1958) 

Tampa Drug Company Wait, 8 NeEG- 
LIGENCE CAsEsS (2d) 262, 103 So. 2d 603 
(1958) 
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cerning dangers from inhalation of 
the toxic vapors but, as the Florida 
court pointed out, such labeling was 
adequate only for carbon tetrachloride 
in diluted form of 10 per cent to 20 
per cent, but wholly inadequate for 
pure 100 per cent carbon tetrachloride, 
which the plaintiff had inhaled. The 
actual label read as follows: “Carbon 
Tetrachloride—Technical—Useful as 
fire extinguisher. For cleaning cloth- 
ing: solvent for fats, oils, varnishes, 
waxes, resins: exterminating weevils 
and insects in grain. Volatile Solvent 
Vapor Harmful. Use with adequate 
ventilation. Avoid prolonged or re- 
peated contact with skin. Do not take 
internally.” Thus, the label was not 
commensurate with the potential dan- 
ger from the use of the product, and 
the jury verdict of $160,000 was up- 
held in this wrongful death action. 


Another illustrating the al- 
lergic reaction suffered by the plain 
tiff is the famed Carter Products case, 
following her use of the defendant’s 
underarm deodorant. Here the fed- 
eral court stated that “liability in 
negligence for failure to discharge 
that duty [to warn] by inserting ap- 
propriate words of caution is rightly 
borne as one of the costs of produc 
tion and selling a commodity for use 
by members of the public, whose 
knowledge of the potential danger to 
themselves may be greatly inferior to 
that possessed by the manufacturer.” 
Nevertheless, this manufacturer was 
not negligent in manufacture, either 
in choosing or utilizing its formula, 
nor in concocting the particular batch 
of the product.” 


case 


The Michigan Supreme Court, on 
November 25, 1959, castigated Gen- 





“ Wright v. Carter Products Company, CCH 


Foop Druc Cosmetic Law Reports { 22,486, 
244 F. 2d 53 (CA-2, 1957). 

* See also Miller v. New Zealand Insurance 
Company, 7 NEGLIGENCE CAsEs (2d) 901, 98 
So. 2d 544 (La. App., 1957). 

* Comstock v. General Motors Corporation, 
18 AutromosILE Cases (2d) 418 (Mich., 
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eral Motors Corporation for failure to 


owners of 1953 Buick automo 


warn 
biles that they were driving a “danger- 
ous instrument.’ ® It seems that 
General Motors had instructed its 


dealers to make repairs on 
brake systems at its expense when- 
ever 1953 into their 
shops “without notice to the owners 


and even if there were no complaints 


power 


Buicks came 


about the brakes.’’ The court held 
that General Motors “did not warn 
those into whose hands they had 


placed this dangerous instrument and 
whose lives (along with the lives of 


others) depended upon _ defective 
brakes which might fail without 
notice.” 

Protection of formulae and _ trade 
secrets relating to a product is dis 


cussed in the Vasseur case,®* in which 
the Kentucky Supreme Court upheld 
the manufacturer's refusal in 
faith to name the exact proportion of 
ingredients in a soap product which 
allegedly caused injuries to the arms 
a user. To require dis 
court held, would result 


gt ¢ cl 


and legs of 
closure, the 
in needless giving-away of valuable 


trade secrets which should be safe- 


guarded. The court also refused to 
allow the plaintiff to conduct a fishing 
expedition with respect to prior com 
plaints received by the defendant, be 
cause prior complaints, “well founded 
or baseless, involving persons of vari 
ous allergies or sensitiveness, or dif 
ferent circumstances and conditions, 
have no relevancy to the merits of the 
the 
other suits based upon such complaints.” 


case at bar, nor do records of 


Similarly, in Burns v. Clairol Incor 
porated *° the federal court stated that 
1959). The plaintiff had been injured by a 
1953 Buick and had had his right leg ampu 
tated. 

® Procter & Gamble Distributing Company 
v. Vasseur, CCH Foop Druc Cosmetic LAw 


Reports § 22,398, 275 S. W. 2d 441 (Ky., 
1955). 
” DC Ill., November 25, 1959. 
1LJ— July, 1960 





the plaintiff's interrogatories request- 
ing data on the chemical and qualita 
tive analysis of the product and the 
manufacturing process were objec 
tionable as calling for disclosure of 
the question as to the 
name of ingredients that may cause 
skin irritations was denied, for it as 
sumed that the product did in fact 
harmful ingredients, which 
was unproven, and questions calling 
for disclosure of prior complaints 
were deemed vague and too broad. 


trade secrets; 


contain 


Negligence in application of the prod- 
uct by third persons delineates the mal 
practice situation in beauty salons, 
barber shops, medical offices or, in 
fact, any place where service is ren- 
dered in connection with a product. 
In the Dutcher™ and Weiss 
the beauty salon was held negligent 


Cases, 


for failure to make the preliminary 
test curl before application of a cold 
wave solution to the plaintiff's hair, 
as explicitly set forth in the manu 
facturer’s instructions which 
panied the product. In the Weiss case 
the Colorado Supreme Court applied 
res ipsa loquitur on the basis that the 
application of the product “was under 
the control and management of the 
defendant, and the plaintiff was merely 
the passive recipient of the treatment.” 


accom 


Negligence by violation of statute 
involves either negligence per se: of 
merely evidence of negligence. The 


Locurto case ? 
of the 
beef hash containing a piece of stone. 
The New York court specifically found 
a violation of the agriculture 
law, which made it 
matter of 


resulted from ingestion 


contents of a can of corned 


and 
markets “negli 


gence as a law.” But in 

"™ Dutcher v. Carolyn Beauty Shoppe (Ohio 
Ct. Comm. Pleas, Cuyahoga Cty., 1958). 

" Weiss v. Axler, 8 NEGLIGENCE CASEs (2d) 
726, 328 P. 2d 88 (1958). 

8 Locurto v. Grand Union ( 
City Ct., June, 1958). 

™ Garrett v. DuPont, 8 NEGLIGENCE CASES 
(2d) 645, 257 F. 2d 687 (1958). 


mopany (N. Y., 
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“4 the Interstate Com 
merce Commission regulations on stand- 


the Garrett case 


ards of care in shipment of sulfuric 
acid were deemed not even pertinent 
to the when a 
chemical plant employee was severely 


issue of negligence 
burned due to a defective bung in the 
that allowed the sulfuric acid 
An exculpatory contract 
provision in the sale of mink feed was 


barrel 
to escape. 
held void in the Metz case 7 because 
a Wisconsin criminal statute expressly 

the adulterated 
food, and violation of this 
statute by the defendant was there- 


prohibited sale of 


livestock 


fore negligence per se. Judge Potter 
Stewart (now an associate justice of 
the United States Supreme Court) 
found that blood plasma which caused 
serum hepatitis was not a “filthy sub 
the the 
Tennessee Food, Drug and Cosmetic 


stance” within meaning of 
Act, and hence he reversed a judg- 
ment for the plaintiff in the Kidd 
case.’° In summary, if a statute im- 
poses a duty for a special class not 
measured by the usual norm of what 
a reasonably prudent man would do 
under the the 


duty is absolute, and violation of such 


same circumstances, 
a statute establishes negligence as a 
matter of law. However, if the statute 
defines, in the interest of the general 
public, the degree of care which shall 
be exercised under specified circum- 
rather than 
toward a special class, then violation 


stances specific duties 
of the statute is merely evidence of 


negligence. 


Advertising of a product giving as 
surances of its safety or failing to 


warn of potential dangers also in- 


volves negligence. In the Crist case ™ 

* Metz Medford Fur Foods, Inc., CCH 
Foop DruGc Cosmetic LAw Reports § 22,545, 
90 N. W. 2d 106 (1958). 

© Merck & Company v. Kidd, 6 NEGLIGENC! 
Cases (2d) 1233, CCH Foop Drue Cosmeri 
LAW Reports § 85,173, 242 F. 2d 592 (1957) 

" Crist v. Art Metal Works, 230 App. Div 
114, 243 N. Y. S. 496 (1930), aff'd, 255 N. Y. 
624 
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a toy revolver was advertised as “ab- 
solutely harmless,” but a flame from 
the barrel ignited the infant plaintiff's 
Santa Claus costume, and the infant 
was severely burned. The court held 
that the manufacturer’s advertisement 
“was designed to allay all fear of 
possible injurious consequence to a 
child user” and, hence, the manufac- 
turer was negligent in advertising of 
the product. 
a product should always be supported 


Advertising claims for 


by thorough research and by prior 
testing on actual consumers where 
possible. 


Frequently, the Federal Trade Com- 
mission has something to say about the 
product in the field of false and mislead- 
ing advertising (see FTC Dkts. 7737 
(Standard Brands, Inc.), (Col 
gate Palmolive Company), 7735 
(Aluminum Company of America) 
and 7747 (Lever Brothers Company), 
all filed January 15, 1960). The com- 
plaints, involving also the advertising 
agencies, allege that various products 
demonstrated 
some cases, in newspapers or period 
icals do not prove what they purport 
to prove, namely, that a certain brang 
of margarine is superior to competi 
tive margarines; that there are certain 
moistening properties of a shaving prod- 
uct in actual shaving use; that a foil 
wrap has certain qualities superior to 
ordinary wrap; and that a named tooth- 
paste is effective in removing tobacco 
stains from the teeth of all 
Specifically, FTC contends that these 
misrepresentations tended to deceive 
purchasers and have diverted trade 
unfairly from the manufacturers’ com- 
petitors. The success of this FTC ac- 
tion, though seemingly irrelevant to a 

™ Cooper v. R. J. Reynolds Tobacco Com- 


7730 


over television or, in 


smokers. 





pany, 7 NEGLIGENCE Cases (2d) 1097, 158 
F, Supp. 22 (1957). 
* Swift & Company v. Phillips, 314 S. W. 


2d 326 (1958). 

” Slates v. Joplin Butane Gas Company, 8 
NEGLIGENCE Cases (2d) 916, 315 S. W. 2d 
808 (1958). 


424 


Alpert 7 





injury or 
damage claim, will certainly have a 
striking effect upon the frequency of 
allegations of negligence in advertis- 
ing in the typical products liability 


given personal property 


situation. 

The cigarette lung-cancer cases, such 
as the Cooper case,"* have all involved 
alleged misrepresentations in adver- 


tising of cigarettes: ‘do “ .. . |X 
Brand cigarettes] agree with your 


throat?” or do “more doctors smoke 
... [|X Brand cigarettes] than any 
Startling develop 


ments in this field of advertising lia 


other cigarette?” 


bility may be expected, 

The defenses which the manufacturer 
raises against the allegation of negli 
gence in products liability are the same 
tort 
Contributory negligence of the user in 


defenses utilized in any action, 
not reading all the printed material on 
the label of a product, as in the Phillips 
case,’® bars recovery, as does a buyer's 
failure to exercise ordinary care by 
cutting off the gas before attempting 
to relight a water heater, as in the 
Slates case.°° Assumption of the risk in 
connection with the use of defective 
skis, which caused injury to the plain 
tiff, was a proper defense, in the Alpert 
case,*' to a breach of implied warranty 
of fitness for particular purpose! It 
that the defendant 
had knowledge of the defective condi 
tion at the tirae of purchase. The 
unusual or abnormal use of a product 


was shown skier 


in a manner not contemplated by the 
manufa 
in the 


opened a glass jar of baby food with 


cturer was held a valid defense 


Vincent case:** <A _ plaintiff 


and she cut her 
hand in the process. An independent, 
intervening act of negligence by a plain 


a beer can opener, 


tiff or by a third party will excuse a 


Head Ski Company (N. Y 
Westchester Cty., 1958). 

“Vincent v. Tsiknas Company, 8 NEGLI 
GENCE CAses (2d) 628, CCH Foop DrucG Cos 
METIC LAW eZen0e, tol, B.. 26 
263 (Mass., 


REPORTS 
1958). 
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manufacturer's negligence. In _ the 
Nishida case * it held that an 
unequivocal warning letter had broken 
the possible chain of causation and, 


was 


therefore, cattle losses due to the de- 
fendant’s trichlorethylene were due to 
the independent, intervening act of 
the mill in selling the product for 
cattle feed after receipt of the defend- 
ant’s letter. 

The allergic susceptibility of the user 
of a product is universally recognized 
as a defense, since there is no fore 
seeability of harm from the general 
use of the product. 
Court, on December 15, 
occasion to comment that “the over 
whelming majority opinion as estab 
lished in many states and in the federal 


The lowa Supreme 


1959, took 


court is that under the above circum 
(that is, an allergic reaction 
to the product), neither the dealer nor 
the manufacturer is liable,” ** 
in particular, 
Massachusetts, 


stances 


citing, 
California, 
Oklahoma, 


Cases in 
Missouri, 


Pennsylvania, Maine, Illinois, Utah 
and Texas. In the Merrill case *® it 
was held that a manufacturer “who 


places a product on the market, know 
ing that some unknown few, not in an 
identifiable class which could be effec 
tively warned, may suffer allergic re 
actions or other isolated injuries not 
common to the ordinary or normal 
person,” need not respond in damages 
It is the 


individual user 


to such injured persons. 
the 


whether or not his 


idiosynecrasy of 
that determines 
antibodies will successfully conquer the 
antigens inherent in a given product 


and, therefore, it is not the product 

“ Nishida v. DuPont, 7 NEGLIGENCE CASES 
(2d) 47, 245 F. 2d 768 (CA-5, 1957). 

“ Bonowski v. Revlon, Inc., 10 NEGLIGENCI 
Cases (2d) 518, CCH Foop Druc Cosmetic 
Law Reports § 22,365, 100 N. W. 2d 5 
(lowa, 1959). The court acknowledged that 
it could find only four cases “where the 


position of the plaintiff is somewhat, al 


though not always strongly, sustained.” 


% Verrill v. Beaute ues Corporation, CCH 
Foop Druc Cosmetic LAW Reports § 22,459, 
235 F. 2d 893 (CA-10, 1956). 


Products Liability 


alone that is at fault. Plaintiffs have 
typically endeavored to take the case 
out of the allergic category by allega- 
tions of poisonous and/or inherently 
deleterious ingredients in the product ; 
but in the Hanrahan case * a hair rinse 
was held not to contain any “deleterious 
substance” and in the Bennett case ** a 
permanent wave lotion was not “of a 
dangerous nature,” even to the plain- 
tiff, who “appeared to be sensitive to 
the mixture much the same as some 
people respond to strawberries—a com- 
modity honored so frequently by the 
authorities in illustrating difference in 
liability to the allergic in contrast to 
the normal individual. To re 
quire insurability against such an un 
foreseeable happenstance (as an allergic 
reaction) would weaken the structure 
of common sense, as well as present 
an unreasonable burden on the channels 
of trade.” number of 
courts have attached this doctrine of 


However, a 


nonliability for allergic reactions due 
to the use of a product, by holding 
that the labeling of the product was 
inadequate, as in the Schilling ** and 
Braun * In the Schilling case 
the Minnesota Supreme Court defined 


cases. 


“applications” of a hair tint as exclud 
“retouch” and held, therefore, 
that the patch-test instructions for the 


ing a 


use of the product were incorrect. In 
the Braun case, despite the court’s own 
statement that the disease of periarteritis 
nodosa “has never been either a re 
ported or an established case” caused 
by the use of a hair tint, recovery was 
allowed the plaintiff on the theory 
that this rare disease had some hitherto 
Walgreen 
Koop Druc Cosmetic Law 
243 N. C. 268 (1956). 

“ Bennett v. Pilot Products Company, cited 
at footnote 30. 


“ Hanrahan v Company, CCH 


Reports § 22,429, 


Schilling uv 
CCH Foop 
2 c 


Roux Distributing Company, 
DruGc Cosmetic LAw 
240 Minn. 71 (1953). 

“ Braun v. Roux Distributing Company, 8 
NEGLIGENCE Cases (2d) 319, CCH Foop 
DruGc Cosmetic Law Reports § 22,539, 312 
S. W. 2d 758 (1958). 


REPORTS 
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“Blackmail” should be firmly resisted. 
Trade secrets and secret formulas 
should be zealously protected, and 
“fishing expeditions” during long, 
pre-trial examinations should be op- 
posed, and the general release is not 
always a general release, as a few un- 
fortunate defendants have learned. 


unknown allergic manifestations about 
which the defendant manufacturer 
should have given notice! 


Legislation 

Ill-advised legislation only creates 
a morass of complexities which be 
come difficult to unravel, even in the 
face of need for a uniform labeling 
statute. A number of statutes have 
recently been enacted relating to the 
labeling of hazardous’ substances. 
Public Act 271 of 1958 in Connecticut 
is typical of state legislation, and the 
new Health Code of the City of New 
York (effective October 1, 1959) also 
has a chapter on labeling of hazardous 
substances (Article 173). These statutes 
impose stringent labeling requirements 
for all products containing what are 
inadequately defined as “hazardous 
substances.” Section 173.01 of the 
Health Code of the City of New York, 
for example, defines “hazardous sub 
stance” as embracing a 
which may reasonably be anticipated 
to cause injury, and then states: “The 
reasonably anticipated use of a sub 
stance includes its use in a manner 
not intended by the manufacturer... .” 


substance 


Moreover, it is not always clear 
whether products labeled in conformity 
with applicable state or federal law 
are exempt,*° and this issue raises 
many problems, especially in products 
liability insurance policies which deny 

” Kentucky H. B. 441/1960 apparently has 
the exemptions; Massachusetts H. B. 51/1960 
does not. 
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coverage for failure to label the prod 


uct in accord with applicable law. 
The proposed federal statute (S. 1283) 
on labeling of hazardous substances 
(Titles | and II) and the pretesting, 
safety-of-chemicals-in-cosmetics bills 
(H. R. 5661 and H. R. 1360) must be 
carefully analyzed also in terms of the 
emphasis upon negligence and breach 
statute. 


ot warranty for violation of a 


Claims-Handling 


Claims-handling procedures in prod 
ucts liability management is an indi 
vidual company affair, but there are 
certain rules which sound experience 
The 
expensive claims is for the corporate 
law 


dictates. best preventive of 


department (or appropriate per 
son in smaller companies) to know 
the products of the company not only 
technically, but medically and con 
sumer saleswise. The claims manager 
should insist upon receipt of research 
and test reports for every product; 
liaison between the technical and legal 
departments is essential, for labeling 
and advertisement of the product con 
\wareness of FDA and FTC 
is an [ 


cern all. 

decisions asset in defense of a 
product, as is keeping posted on cur 
rent 
products field. 
is vital; promptness in handling com 
plaints satisfies even 
sumer ! 


scientific developments in the 


Investigation of claims 


an injured con 
Preservation of 
complaints minimizes the false and 
exaggerated claims-handling, and a 
claim should never be sold short 
long) until it has been properly re 
viewed and evaluated. Even nuisance 
claims require evaluation for the long 


records of 


(or 


run ahead. 

Procedurewise, every effort at polite 
“blackmail” should be firmly resisted. 
A manufacturer's trade and 
secret formulas must be protected ; 


secrets 
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disclosure of prior complaints, if any, 
and irrelevant 


Also, “fishing expeditions,” 


is often immaterial 
even dur 
prolonged examinations 


trial, must be opposed in good faith.® 


ing before 


Settlement procedures require care 


and attention. In a Texas case,’* one 


Thorneberry entered a cafe, seated 
himself at a table and ordered a bowl 
of chili and a cup of coffee. Shortly 
called the 
waitress, and with his spoon lifted a 
from the chili. The 
called the manager, bu 
Thorneberry refused to let him take 


after he was served he 


dead mouse 
Waitress 
the bowl of chili: 


away Thorneberry 


then asserted that “we can work this 
out between ourselves or we can go 
to the authorities.” 


fered to “forget it” 


Thorneberry of 
for $100, and after 
some the 
gave him a $75 check. 


discussion cafe manager 
the 


manager could stop payment on the 


Before 


check, the customer had cashed it and 
the manager thereupon swore out a 
warrant for his arrest. Thorneberry 
found 


guilty by a Texas jury and sentenced 


was indicted for swindling, 
to two years in the penitentiary! The 
moral of this true story is Watch 


for fraudulent claims! 


\ general release is not alwavs a 


general release. In the Cowilliard case 


the Minnesota Supreme Court declared 


that a general release of the original 
tortfeasor did not bar a bus pas 
senger’s recovery against certain 


injured 
her during treatment, because (1) the 
intent of the parties, not the language 


physicians who negligently 


of the general release, is controlling; 


Clairol Incorporated, cited at 
footnote 70; Smith City of R Island 
161 N. E. 2d 369 (Ill, App., 1959) 

* Hickman v. Taylor, 329 U.S. 495 
ever the complaints 


"Burns v 


“WI at 
well founded or baseless, 


or involving persons of various allergies 


or  sensitiveness, or different circum 
stances and conditions—they have no rel 
vance to the merits of the 
do the 


such complaints, 


case at bar, nor 


other based 


We do not 


records of suits 


upon 


construe the 


Products Liability 


2) the plaintiff had not in fact re 


ceived full compensation for her in 
jury ; 


4 


(3) the plaintiff at the time she 
signed the general release for the bus 
company “cannot be held as a matter 
of law to have released her claim for 
injuries about which she was ignorant 
at the time of the release, even though 
the that it 
covered known 


release 


stated 
well as 


release expressly 


unknown as 
and (4) 
is incontestable only when “the parties 
expressly and intentionally settle for 


injuries”; a general 


for a stated con 
“mutual mistake 

and parole evidence may be introduced 
to show it.” 


unknown injuries” 
sideration, and 


Atomic Liability 

The law of products liability, as it 
involves the unusual hazards of atomic 
will undergo, undoubtedly, a 
great many changes in the next few 
\ 


energy, 
years. Nuclear scientists discuss the 
unusual, though remote, hazards in 
the disposal of radioactive wastes, the 
escape of highly active fission prod 
the fuel fabrication, 
and the like. The products manufac 


ucts, escape of 
turer recognizes possibilities of poison 
ous fumes, smog, dust pollution, noise, 
or inflammable or poisonous ingredients 
to claims undreamed-of 
' fits the 
scheme of things no one knows. 


as giving rise 


years ago. Where he into 


Undoubtedly, should an atomic 
holocaust occur it would involve bil 
lions upon billions of dollars of prop 
erty damage and billions upon billions 
of dollars of bodily injuries, so that 


complete resignation to fate may re 


and unlimited in 


require 


rule as being So broad 


ange as to reasonably discovery 


where there are so many divergent and im- 


material elements and factors, which, of 


necessity, must appear in other complaints 


and litigation.” 
Thorneberry v. State of Texas, 311 S. W 
2d 858 (1958) 


4 J 


Coulliard v. Miller Hospital, 8 NEGLIGENCE 


Cases (2d) 832, 99 N. W. 2d 118 (Minn., 


1958). 
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sult. Courts would undoubtedly in- to $60,000,000, depending upon the size 
voke rules of strict liability (under of the licensee's nuclear reactor. Thus, 
Rylands v. Fletcher’) against eventhe the licensee’s liability based upon 
remotest supplier of a part which private insurance and government in 
went into a nuclear reactor. Indeed, demnity is limited to recoveries in 
a supplier, an assembler or even adis- excess of $560,000,000. The entire 
tributor would be held as insurer of field of indemnity in atomic energy 
matters is important even for the 


a nuclear reactor against all types of : 
manufacturer of a product having no 


injury. The United States Govern ' . 
ment has endeavored to meet this relation whatsoever to atomic energy 
< matters, since S 3 licy of 
problem through a 1954 amendment ~— Pas SEE SF provide - ere 
to the Atomic Enerev Act. Ineffect, S0Vermment recognition of indemnity 
O © 2 O Cc rneryg he Cucct, ~ . e . 
wn a for catastrophes. Courts which favor 
the government has agreed to indemnify 


; - the rinciple of “liability without 
a licensee up to $500,000,000, provided ee ae ns 


; . . fault” may push the products manu 
Seet'the: licensee submits proof of ft. -turee and/or distributor to seek 
“financial protection” which would in- governmental indemnities against harm 
volve the licensee’s carrying private’ from the use of the product. 

insurance protection from $3,000,000 [The End] 


IS GOOD HEALTH BENEFICIAL? 


Despite the increase in man’s lifespan, men in the best of health 
today have less chance of living to a ripe old age than did men in the 
best of health a half century ago. This is a conclusion drawn by 
Louis Levinson, vice president and actuary of the Massachusetts 
Mutual Life Insurance Company, in a paper presented recently before 
the International Congress of Actuaries in Brussels, Belgium. 


Mr. Levinson says there are two forces involved in the changes 
in mortality which have taken place during the first half of this cen 
tury. One force consists of all the beneficial influences for good health 
such as advances in medicine, public health and nutrition. The oppos 
ing or unfavorable force is comprised of the more severe competitive 
struggle and the many adverse changes in the very nature of out 
working life. 

Even though more children escape death from childhood diseases 
and, consequently, lower average rates of death are experienced among 
edults today than was the case 50 years ag 
would tend to manifest itself more on men between 20 and 50 than 
on women of any age. The favorable force, however, would effect 
people of both sexes and all ages. 


», the unfavorable force 


Putting his conclusion into statistics, Mr. Levinson noted that a 
40-year-old male in excellent health in 1900 had 97 chances out of 100 
to remain in the same condition, while the chances for a male at the 
same age and in the same degree of excellent health in 1950 had 
dropped to 94 out of 100. 


* Rylands v. Fletcher, cited at footnote 16. 
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The Ryan Doctrine 


By HENRY J. REED 


There is a trend to apply this doctrine to nonmaritime contractors, and 
it could be read into every construction, repair, service or work and 
labor contract. The author is claims attorney, Zurich Insurance Com- 
pany, American Guarantee and Liability Insurance Company, Chicago. 


; ee DECISION in Ryan v. Pan Atlantic Steamship Corporation, 
350 U. S. 124, 100 L. Ed. 133, has created a new concept in the 
law of contractual indemnity and has largely nullified the exclusive 
liability provisions of Section 5 of the Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 USCA Sections 901-950, thereby 
imposing a twofold liability upon the stevedore for injury to his 
employee—namely, for indemnity to the shipowner who has been held 
liable for damages to the stevedore’s employee, in addition to and 
over and above the liability for workmen’s compensation. 

The Ryan case is followed in Weyerhaeuser v. Nacirema, 355 U.S. 
563, 2 L. Ed. 2d 491, and Crumady v. Fisser, 358 U. S. 423, 3 L. Ed 
2d 413, as well as in a host of United States district and appellate 
court decisions. 


The contract to faithfully perform the work, the Court says, 
neludes a contract to indemnify. This would be an implied contract or 
undertaking, although the Court refers to the same as a “consensual 
obligation owing to the shipowner.” While the lability of the steve 
dore may turn upon the standard of performance of the services, the 
liability of the stevedore for indemnity is contractual and not in tort 
for negligence. In the area of contractual indemnity, the proposition 
of active and passive, or primary and secondary, negligence is inap 
propriate. The Court recognizes of necessity that were such action 
for indemnity in tort—such as on the theory of active and passive 
negligence—Section 5 would insulate the employer against such 
liability. Otherwise it would not have been necessary to resort to 
the theory of an implied promise to indemnify. 


The Court holds that the duty to provide a seaworthy vesse: is non 
delegable and extends to the employees of the stevedore as well as 
to members of the crew of the vessel. 

In these cases wherein the shipowner was held liable to the steve 
dore’s employee, the shipowner was found guilty of some conduct or 
neglect rendering the vessel unseaworthy, in violation of the non 


delegable duty of the shipowner. 


Ryan Doctrine 


~ 
ho 
oO 








At this point, it may not be remiss to 
examine the Restatement on Restitution : 

Section 95.—‘*Where a person has 
become liable with another for harm 
caused to a third 
his negligent failure to make safe a 
dangerous condition of land or chattels, 
which was created by the misconduct 
of the other, or which, as between the 
two, it was the other’s duty to make 
safe, he is entitled to restitution from 
the other for expenditures properly 
made in the discharge of such liabil- 
ity, unless after discovery of the danger 
he acquiesced in the continuation of the 
condition.” 


person because of 


Certainly, in each of the three Su 
preme Court cases, the shipowner did 
something more than acquiesce in the 
condition. In the Ryan case, the original 
faulty stowage complained of was per 
formed under the supervision of, and 
with the approval of, the ship’s officer, 
so that the shipowner was particeps 
criminis. In the Weyerhaeuser 
the shipowner brought the ship into 
port with the defective shelter or 
shanty which was used for five days 


case, 


without inspection by either the ship- 
owner or the and in the 
Crumady case, the unseaworthiness 
consisted of the shipowner’'s negligent 
setting of the safety cut-off device on 
the winch—but the Supreme Court 
held that the shipowner is nevertheless 
entitled to indemnity where the negli 


stevedore ; 


gence of the stevedore brings the un 
seaworthiness into play. 

It may be noted that in 
these cases, except for the Workmen’s 
Compensation Act, the shipowner could 
properly have been held jointly liable 
with the stevedore. Thus we now have 
a situation where a culpable tort feasor 
is held to be entitled to indemnity, as 
distinguished from contribution, from 
a joint or concurrent tort feasor in the 
absence of an express contractual un- 
dertaking. 

Here we might compare the Restate- 
ment on Contribution: 


430 


each of 


Section 102.—‘Where two persons 
acting independently or jointly, have 
negligently injured a third person or 
his property for which injury both 
become liable in tort to the third per- 
son, one of them who has made ex- 
penditures in the discharge of their 
liability is not entitled to contribution 
from the other.” 


The culpable shipowner is not en 
titled to contribution (Halcyon Lines 
v. Haenn, 342 U.S. 282, 96 L. Ed. 318, 
and Pope & Talbot v. Hawn, 346 U. S. 
406, 98 L. Ed. 143). 

It may be in order here to digress 
upon the doctrine of unseaworthiness 
as respects the liability of the ship 


owner. It is held that there is an 
obligation to furnish a seaworthy ves 
sel and that there is a warranty of 


seaworthiness (Pope & Talbot v. Hawn, 
cited above, and Seas Shipping Com 
pany v. Sieracki, 328 U.S. 85,90 L. Ed. 


1099). 


It is stated in the Sieracki case, and 
in cases such as Mahnich v. Southern 
Steamship Company, 321 U. S. 113, 88 
LL. Ed. 561, Alaska Steamship Company 
Petterson, 347 U. S. 396, 98 L. Ed. 

Lykes, 348 U. S. 
that this is in the 


7 Boudoin v 
336, 99 L. Ed. 354, 


nature of a liability without fault. In 


98, and 


those cases it was necessary to invoke 
a rule of absolute liability in order to 
hold the shipowner responsible, but in 
the Ryan, Weyerhaeuser and Crumady 
cases it not resort 
to a rule of liability without fault as 
there was proof of the shipowner’s 


was necessary to 


fault or dereliction of duty rendering 
the vessel unseaworthy. Hence, the 
reference to the culpable shipowner. 


\dverting to the liability of an em 
ployer for indemnity by operation of 
law to a third party tort feasor who 
has been held liable to the employee, 
the great majority of the courts that 
have passed upon the proposition have 
held that the Workmen’s Compensa 
tion Act precludes such additional or 
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superimposed liability, in the absence 
of an express contractual assumption 
So holding are: 
United States. 
Liability v. Mathews, 


American Mutual 
182 F. 2d 322: 


Hill v. Galveston, 241 S. W. 2d 229; 
McCormick v. U. S., 134 F. Supp. 
243. (Under Longshoremen’s and Har 
borworkers’ Act.) 

Arkansas.—Rural Electric v. Kincaid, 
256 S. W. 2d 337. 

Colorado.—Ward v. Denver, 119 F. 
Supp. 112. 

Kentucky. — Employer's Mutual v 
Griffin, 280 S. W. 2d 179. 

Maryland. — Baltimore Transit v 
State, 39 A. 2d 858. 

Michigan.—Douglas v. Detroit Edi 


son, 145 F. Supp. 1, Aff’d, 249 F. 2d 3. 
New Jersey.—Public Service v. Wal 
droup, 119 A. 2d 172. 


New Mexico. Beal wv. Southern 
Union Gas Company, 304 P. 2d 566. 

North Carolina.—//unsucker v. High 
Point Bending, 75 S. E. 2d 768. 


Ohio.— Bankers Indemnity v. Cleve 
land Hardware, 62 N. FE. 2d 180. 
Oklahoma.—Peak Drilling wv. 


burton, 215 F. 2d 368. 


Halli 


Tennessee.— Trammell v. Appalachian 
Electric Cooperative, 135 F. Supp. 512. 

Texas.—Renner v. West Texas Utili 
ties, 53 S. W. 2d 451: Westfall v 
Lorenzo Gin Company, 287 S. W. 2d 
551 (In absence of gross negligence). 

Wisconsin.—Criswell v. Seaman, 290 
N. W. 177; Wisconsin Power v. Dean, 
81 N. W. 2d 486. 

Holding to the contrary are: 
Pre 


Illinois —Moroni v. Intrusion 


pakt, 165 N. E. 2d 346. 


Iowa.—K ittleson v. Armour, 179 F. 
2d 946. 
Missouri. — McDonnell Air Corpo 


ration v. Hartman-Hanks-Walsh, 323 

S. W. 2d 788. 
New York. 

Company v. 


N. E. 2d 


-Westchester Lighting 
Westchester County, 15 
567: Burris v. American 


Ryan Doctrine 


Chickle, 120 F, 2d 218; Banks v. Central 
Hudson Gas & Electric, 224 I, 2d 631. 
(The 


apply 


Illinois and Missouri decisions 
the Ryan doctrine.) 

In the large body of law which has 
been developed on contractual indemnity, 
the divided school of thought or point 
of demarcation is on whether, in order 
to create an obligation to indemnify 
a person for his own negligence, specific 
language is necessary—that is, to say 
so in so many words; or whether gen 
eral language, such as arising out of 
the performance of the work or con 
tract, or in connection therewith, is 
create 
\nnotation, 


sufficient to such obligation 


(see 175 A. E.R Sand 
following). 

\mong the cases adhering to a rule 
of strict construction are: 

Alabama.—Patson Cook v. Industrial 
Steel Erectors, 257 F. 2d 411. 

California.—Basin Oil Company v 
Baash Ross Tool Company, 271 Y. 2d 
| >? 


Illinois. Chicago, Northwestern v 
Chicago Packaged Fuel Company, 195 
I*, 2d 467. 
Nebraska.—Occan 
sen, 203 F. 2d 682. 
New York.—Thompson Starrett wv 
Otis Elevator, 2 N. E. 2d 35; Dick v 
Steam Laundry, 121 N. E. 2d 399. 


Accident v. Jan 


Oklahoma. Sinclair Prairie v. 
Thornley, 127 F. 2d 128. 
Pennsylvania. Darrow v. Keystone 


Stores, 74 A. 2d 176; Tozar v. Philco, 
130 F, Supp. 554, Aff’d, 226 F. 2d 959. 


Rhode Island.—Turner v. Halloran, 
240 F. 2d 441. 
Texas.—Standard Oil v. Wampler, 


218 F. 2d 768. 

Applying the liberal rule and hold- 
that 
that referred to is sufficient are: 


ing general language such as 


Illinois.—Gay v. Nielson, 152 N. E. 
2d 468; Russell v. Shell Oil Company, 
89 N. E. 2d 415; Northern States v. 


Finkl, 132 N. E. 2d 59. 
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Indiana.—/ndemnity Insurance Com- 
pany v. Koontz Wagner, 233 F. 2d 380. 

Iowa. — Fire Association of Phila- 
delphia v. Allis-Chalmers, 129 F. Supp. 
335; Aluminum Company v. Hully, 200 
F. 2d 257 ; Northern Pacific v. Thornton, 
288 N. W. 226. 

Michigan.—Buffa v. General Motors, 
131 F. Supp. 478. 

Minnesota. — Minneapolis-Moline v. 
Chicago, Milwaukee, St. Paul & Pacific 
Railroad Company, 199 F. 2d 725. 

New York. — Rice v. 
202 F. 2d 861. 

Ohio.— St. Paul-Mercury v. Kopp, 
121 N. E. 2d 23; Dayton Fabricated 
Steel v. Dayton Town and Country, 133 
N. E. 2d 423; General Accident v. Smith 
& Oby, 272 F. 2d 581. 

Pennsylvania. — Tidewater v. Whit 
acre, 88 A. 2d 796. 

Texas.—Stewart v. Mobley, 282 S. W. 
2d 290; Mitchell’s v. Friedman, 303 
S. W. 2d 775. 

Wisconsin. — Hartford Accident v 
Worden Allen, 297 N. W. 436. 

The Ryan case has introduced a 
twilight zone which circumvents the 


Pennsylvania, 


body of the law on contractual indemnity 
and holds in effect that neither specific 
nor general language is’ required to 
impose an obligation to indemnify or 
to create a contract of indemnity. 


UNINSURABLES VANISHING 


Now there appears to be a trend to 
apply the Ryan doctrine to nonmari- 
time contractors. (See San Francisco 
Unified School District v. California 
Building and Maintenance Company, 
328 P. 2d 785, General Electric v 
Moretz, 270 F. 2d 780, Moroni v. In 
trusion Prepakt, cited above, and Mc- 
Donnell Air Corporation v. Hartman 
Hanks-Walsh, cited above. ) 

Where will this lead? The Ryan 
doctrine could be read into practically 
every construction, repair, service or 
work and labor contract. As stated in 
the dissenting opinion in the Ryan 
“The Court 
an absolute principle of law that with 
out regard to whether a stevedoring 


case: has announced as 


company intends to agree to indemnify, 
it has agreed to do so if it agrees to 
doa job.” 

It would seem that either the Ayan 
case must give way or that the law 
on contractual indemnity should be 
newly conceived and rewritten. 

Shall the 
“Fugelman” for the decisions 
are to follow? 


the 
which 


Ryan case stand as 


which 
four members of the Court concurred 
I argument the 
the 


The dissenting opinion in 
Ss 


is a cogent against 


soundness of decision. 


[The End] 


An estimated 600,000 ordinary policies for more than $3 billion 


were issued last year to persons who would have been turned down 


for life insurance 50 years ago when far more rigid standards resulted 


in three to four times as many policy applications being declined. 


Further advances in medical underwriting enable some persons 


who have had a coronary occlusion to qualify for life insurance one 


year after the attack. They were once uninsurable. 


However, heart 


disease remains the major reason for uninsurability, accounting for 


more than one half of annual rejections of all types. Persons who have 
been successfully treated for cancer, once unable to purchase life insur 


ance, are accepted, in some cases, 


for life insurance four years later, 


a one-year reduction over the recent waiting period. Applicants with 


a past history of tuberculosis, now arrested, who were once uninsur 
able, are today accepted at extra rates and in some cases at standard 


rates.- 


Institute of Life Insurance. 
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The Problem of the Exploding Bottle 


By ROSCOE POUND 


An increasing number of jurisdictions now allow recovery for 
injury of exploding bottles on increasingly more liberal grounds. 
This thoroughly documented article explores seven theories of 
decisions in this type of case. Dean Pound’s article is reprinted 
from the Spring, 1960 issue of the Boston University Law Review. 


Pees the oracle of the common law, said that reason was the life 
of the law. “Nay,” he said, “the common law itself is nothing 
else but reason.”” In our time, Holmes said that “the life of the law 
has not been reason, it has been experience.” | submit that there is 
truth, but not the whole truth, in each of these oracular sayings. Must 
we not say that law is both reason and experience: Experience devel- 
oped by reason and tested further by experience ? 


In the rapidly expanding world of today, experience grows so 
fast that reason has continually to be reapplied to it. The legal order, 
settled by application of reason to experience of the past, must con 
tinually be tested by application of reason to new experience. 


Moreover, we must differentiate reason from reasoning. Reason- 
ing proceeds on analogy. It assumes that what is rationally applicable 
to A must be rationally applicable to B which resembles it. We know 
and understand A and assume that our knowledge and understanding 
of A will enable us to know and understand B. But reason must be 
applied to the assumption. The resemblance may be superficial and 
deceptive. A great part of the difficulties involved in the process of 
law finding have resulted from employment of inept analogies. 


A good example was afforded recently by judicial treatment of 
cases of discovery of gas or oil beneath a tract of land by drilling. It 
was a settled doctrine of the common law that minerals beneath the 
surface belong to the owner of the surface. But a special problem was 
raised as to natural gas and oil beneath the surface since they are 
volatile and while confined to a limited area beneath the surface may 
be diffused to such extent that drilling at one point in the area may 
allow the whole, which may be beneath many tracts owned on the 
surface, to escape and be trapped at one point. If there are a number 
of separately owned tracts on the surface, drilling on all or some, or 
more drilling on one than on others, may affect ownership of what is 
or may be captured. When it became necessary for the Supreme Court 
of Pennsylvania to decide how to treat this question, as late as 71 
years ago the court chose the plausible analogy of acquistion of title 
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to wild animals by capture and taking 
possession. It said: 


“Water and oil, and _ still 


strongly gas, may be classed by them- 


more 


selves, if the analogy be not too fanci- 
ful, as minerals ferae naturae. In 
common with animals and unlike other 
minerals, they have the power and the 
tendency to escape without the voli- 
tion of the owner. ... They belong 
to the owner of the laud and are part 
of it so long as they are on or in it, 
and are subject to his control; but 
when they escape, and go into other 
land, or come under another’s control, 
the title of the former i 


gone.” } 


owner 18 


When much later knowledge of the 
actual physical situation had shown 
that the analogy was inept, for a time 
the doctrine of stare decisis stood in 
the way of judicial solution of the 
problem and legislation took the mat- 
ter over without wholly satisfactory 
results everywhere. 


If difficulty of finding an apt anal- 
ogy from which to reason as to a 
newly arising situation of fact has 
made trouble for legal reasoning in 
so stable a field of the legal order as 
the law of property, we need not be 
surprised at finding like situations in 
the law of torts, which is still in many 
places formative. I have been study- 
ing one such situation recently, rais- 
ing what I am calling “the problem 
of the exploding bottle.” It is a rela- 
tively new problem, raising a new 
phase of a type of question which has 
become the staple of juristic contro- 
versy in the crowded, mechanically 
operated, many-sided life of today. 


The first reported case was decided 
in 1903.2, The case was decided upon 
a demurrer, The plaintiff alleged that 
the defendant “wilfully, carelessly and 
negligently and without ordinary care 

* Mitchell, J., in Westmoreland Natural Gas 
Company v. Dewitt, 130 Pa. 235, 249, 18 A. 
724 (1889). 
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in manufacturing it, made and sold to 
one Pratt a bottle of champagne cider, 
which was not properly charged with 
carbonic acid gas, failed to properly 
test the bottle, failed to warn Pratt or 
any one else of the danger the bottle 
might explode, and failed to label the 
bottle as something liable to explode 
and do injury.” 


It was alleged that the plaintiff was 
employed by Pratt and that, while he 
was handling it with due care in the 
course of his employment, the bottle 
exploded and he was severely injured. 
The trial court sustained the demur 
rer. The judgment was reversed, the 
supreme court holding that it came 
within Thomas v. Winchester * in which 
a druggist sold extract of belladonna, 
a deadly poison, in a bottle labeled 
extract of dandelion, a harmless medi 
cine. There was enough averred, as 
to the manufacturing and charging 
and failing to test the bottle, to with 
stand a demurrer. But the court con 
that a bottle charged 
carbonic acid gas which would burst 


sidered with 
when handled was in itself a danger 
ous instrumentality within the prin 
Winchester. Thus 
we begin with a decision at one ex 


ciple of Thomas v 
treme of possible solution. I venture 
to think that the court’s intuition was 
than its But ex 
ploding bottles were an unwonted 
phenomenon at that 1958, 
133 reported cases had come before 


better reasoning. 


time. By 


appellate courts in 31 jurisdictions, 
and the number of reported cases and 
jurisdictions continues to grow. How 
many more cases of injury from ex 
plosion of bottles highly charged with 
gas have not gone beyond courts of 
first 
knowing. 


means otf 
how 


instance there is no 
Nor can we know 
many were settled out of court in the 
91 higher courts in which, on 
ground or another, the person injured 


one 


* Weiser v. Holzman, 33 Wash. 87, 73 P. 
797 (1903). 
76 N. Y. 397 (1852). 
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by such an explosion is allowed to 
Nor have we means 
of finding out how many such explo- 


recover damages. 


sions have caused injury in the five 
jurisdictions in which, thus far, it has 
not been possible to get relief in the 
courts. Moreover, it is significant that 
an increasing number of jurisdictions 
now allow recovery upon increasingly 
more liberal grounds. 


Seven Theories of Decision 


Looking into the course of judicial 
the 
passed upon our problem, we may find 


reasoning in which have 


Cases 


seven theories of decision. 


that the and dis 
tributing for sale of bottled drinks 
in bottles a considerable and probably 


One is making 


increasing number of which explode 
and do injury to the person—is a 
dangerous business which should an 
swer for the losses which experience 
shows are in a significant number of 
cases incidental to its operation. This 
is within a broad principle which is 
behind workmen’s compensation leg 
islation, which is indicated for many 
activities of today in which what are 
called accidental injuries occur so 
regularly and in such proportion as to 
justify holding a certain proportion 
of them the 
activity. Also it is what the pioneer 


inevitable incidents of 
case in Washington was reaching for 
But 1903 was too soon for recognition 
of liability beyond cases of fault which 
could be thought analogous to inten 
tional injury. 


\ second, at the other extreme, is 
that the bottler is not an insurer, He 
can be held only for negligence in 
choice and use of the bottle that ex 
the that it 
charged, and the burden is upon the 
injured person to establish this by 


ploded or in way was 
evidence. 


\ third is that negligence may be 
established by res ipsa loquitur, assum- 
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that if no other cause of the 


explosion appears, it would not have 


ing 


occurred if the bottle had been prop- 
erly made, carefully tested and care- 
fully charged. 

\ fourth is that in order to make 
res ipsa loquitur applicable to make a 
case of negligence, the injured person 
has the burden of showing that there 
has been no significant change of 
condition to which the bottle has been 


subjected since it left the bottler. 


\ fifth is that where it is not shown 
that the bottler inspected 
bottles after use, omitting to do so is 


returned 


negligence. It imposes an unreason 


able risk of injury on users. 

\ sixth is that the maker who sells 
mid 
who 


to a retailer, and the retailer, or 
the call 
a consumer, impliedly war 


dleman as cases him, 
sells to 
rants that he is selling a merchantable 
article and so warrants that it is safe 
to use in the way it was sold to be 


used 
that negli 


gence is not to be inferred and so res 


Seventh, it is argued 


ipsa loguitur is not applicable to a 
middleman. Whether this applies also 
to the bottler does not seem to be set 
tled in all courts which so hold as to 
the middleman. 


In a first stage of development of 
the 


Injuries 


law as to liability to answer for 


suffered by another, 


were required to come within the an 


Cases 
alogy of, or involve attack by, one 
man upon another—as the old writ in 
the action of trespass vi et armis read, 
“with swords, knives, and staves.” In 
the eighteenth century juristic think 
ing took a step forward to an idea of 
liability for fault which was put in 
form in the French Civil 
Code of 1804, Liability for intentional 


aggression and liability for negligence 


classi al 


were examples of liability for fault. 
Later we came to see that the general 
security in the society of today calls 
for wider treatment of liability and 
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extended the idea of negligence to im 
posings of unreasonable risk of injury 
upon others. But 1918, when the ques 
tion of liability for injury through an 
exploding bottle came before the Su- 
preme Court of North Carolina, was 
too soon for the idea of imposing upon 
an enterprise or undertaking the cost 
of incidental inevitable injuries, and 
of spreading the loss, to get judicial 
recognition. Approach to that idea in 
1918 had to be put in terms of negli 
gence. However, an outstanding judge 
the toward 
which the law is now movit 


foreshadowed approach 


1g in what 


may well stand for a leading case for 
the first theory.‘ 


In that case, the plaintiff, a mer 
chant, having bought a number of bot 
tles of ginger ale from the defendant 
who sold them at its factory, put them 
in the refrigerator in his store. When, 
shortly thereafter, he lifted the top of 
the refrigerator to get a bottle for a 
customer, one of the bottles burst and 
put out his eye. The court 
charged the jury that if the defendant 


trial 


“used in its business appliances in ap 
proved and general use, with compe 
tent and put 
in such drink only that quantity of gas 


efficient workmen, and 
pressure generally and at all times put 
in similar drinks by reasonably pru 
dent and careful bottlers putting up 
such drinks, and also used that degree 
of care in selecting and inspecting the 
bottles in question and in having them 
filled and closed that would have been 


‘Grant v. Graham Chero-Cola_ Bottling 
Company, 176 N. C. 256, 97 S. E. 27 (1918) 
>The cases referred to are Dail v. Taylor, 
1101 (1909); Cash 


151 N. C. 284, 65 S. E 
well v. Bottling Works, 174 N. C. 324, 93 
S. E. 901 (1917). 

*“Soter v. Griesedieck Western Brewery 
Company, 15  NeGLiceNce Cases 1110, 200 
Okla. 302, 193 P. 2d 575 (1948). The court 


said: “We do not feel justified in classify 
bottled 
merchandise. If 
should have 
bility of the bottler.’ 
been coming. 
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ing such beverages as dangerous 


such were the case we 


had other cases involving lia 


The other cases have 


used by a man of reasonable care and 
prudence in handling and preparing 
the the 
would not be guilty of negligence.” 


said article, then defendant 


\ judgment for the defendant was 


reversed. There had been two prior 


cases before the court—in all, three 
in nine years. Citing them, Clark, 
C. J., said: “It is very certain that 


these establishments are not discharg 
ing their duty to the public and to 
their customers in putting out goods 
so prepared and bottled that there are 
numerous explosions, liable to cause 
injury at any time, and which have 
not infrequently done so.” 


—At the other extreme, the Supreme 
1939 held that 


a manufacturer of bottled beverages 


Court of Oklahoma in 


was not an insurer of the bottles and 
required the injured victim of an ex 
plosion specifically to establish negli 
the 
charging of the exploded bottle. It 
rejected theories ot res ipsa loquitur 
This 
followed in Canada Dry Ginger Al 
Tne v Fishe 


distinguished, where the bottle which 


gence in making, inspection o1 


or of implied warranty.‘ was 


But a later case was 
exploded had been out of the posses 
sion of the bottler for not more than 
ten or 15 minutes from the time it was 
deposited in the plaintift’s icebox by 
the defendant's agent and the plaintift 
went to the icebox to obtain the bottl 
\ like Dela 


result was reached in 


ware,* Maryland ” and the District of 
16 NEGLIGENCE Cases 290, 201 Okla, 81, 
201 P. 2d 245 (1948) 
*Slack 7 Premier Pabst Corporation, | 
NEGLIGENCE CASES 828, 40 Del. 97, 5 A. 2d 


516 (1939) 


Apparently the Maryland courts regaré 


these cases as calling for strict applicatioi 
ot theories negligence and causatio1 
Goldman « Freiman Bottling Company 7 
Sindell, 140 Md. 488, 117 A. 866 (1922); 
Poplar v. Hochschild, Kohn & Company, 180 


Md. 389, 24 A 


2d 783 (1942) 


ILJ—July, 1960 


without, however, laying 
the bottler 


Columbia," 
down that 
insurer. 


Was not an 


Stretching Doctrine 
of Res Ipsa Loquitur 

New York began in 1932 by requir 
ing proof of fault-negligence, but hold 
ing that negligence of the bottler might 
be shown if there was want of inspec 
tion of bottles by the maker beyond 
what was customary for other bottlers."! 
But the court of appeals came ulti 
mately to the conclusion that explod 
the 
Mr. Justice 


ing bottle were within 


principle of the opinion of 


Cases 


afterwards became) 
in MacPherson v. Buick Motor Com 
pany.’* Mueller v. Teichner, the latest 
case, in 1959, affirms without opinion 


Cardozo (as he 


a decision of the appellate division, 
affirming also without opinion a de 
cision of the court of first instance 
applying res ipsa loquitur as laid down 


Buick Motor ( 
the judges of the 


in the ompany case. 


Two. of court of 
appeals dissented, saying: “The judg 
ment of the Appellate Division 


beyond anything held in MacPherson 
v. Buick Motor Co., Smith z 


oO Ss 
LOC 


Peerless 


Glass Company or other cases cited 
by respondents.” '* The case was an 
action against the middleman. In 


result it reaches the result laid down 
by Chief Justice Clark in North Caro 
‘Those 


those who put on the market explod 


lina: who manufacture and 
ing bottles must repair injuries caused 
But the 


wide application of res 


by the explosions. result is 
reached by 
ipsa loquitur 


Peerl 


referred to in 


In the case of Smith v ess Glass 


Company,'° the dissent 


® Atwell v. Pepsi-Cola Bottling Company, 
Q NEGLIGENCE Cases (2d) 1091, 152 A. 2d 
196 (D. C. Munic. Ct., 1959), applying 


Flaccomio v. Eysink, 129 Md. 367, 100 A 
510 (1916), although not a case of an ex 
ploding bottle 
"Smith v. Peerless Glass Comj 
N. Y. 292, 181 N. E. 576 (1932) 
“217 N. Y. 382, 111 N. E. 1050 (1916) 


har 259 
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ing opinion of Judge Van Voorhis in 
Vueller v. Teichner, the court said that 
a defective bottle and a defective bottle 
charged with soda water under high 
pressure two different things. 
The bottler had bought the bottle and 


had filled it. 


were 


He was held liable under 
the MacPherson v. Buick 
Votor Company. But as to the maker, 
who had sold the bottle to the bottler 
had held not the 
court, a trial ordered 
on the issue of negligent inspectio1 
of the bottle before using it to fill with 


doctrine of 


and been liable in 


trial new was 


soda water under high pressure. Un 
doubtedly these cases strain the idea 
ot negligence calling for proot by a 
plaintiff. They are part of a manifest 
drift to the position adumbrated by 
Chief Justice Clark in 1918. The move 
from 


ment is away fault-negligence 


as the ground of liability. 


Traynor Opinion 
in Escola Case 
What 


advance in 


should be a decisive 
this 


step 1n 


direction was taken 
in the exceptionally able concurring 
opinion of Mr. Justice 
Escola v. Coca Cola Bi 
He said: 


‘Even if 


Traynor in 


[Tt ing Compan \ 


there is no negligence, 


n 
however, public policy demands that 
responsibility be fixed wherever it will 
the 


to life and health inherent in defective 


most eflectively reduce hazards 
products that reach the market. It is 
that the 


anticipate 


evident manufacturer can 


some hazards and guard 


against the recurrence of others, as 


the public cannot. Those who sutfet 
from injury from defective products 
are unprepared to meet its consequences. 
6 N. Y. 2d 
aff’ 4 App. Div 
Van Voorhis, J., dissenting in Muelle 
Teichner, 6 N. Y. 2d 903, 161 N. E. 2d 
14 (1959) 


* Case cited atl 


903, 161 N. E. 2d 14 (1959), 


2d 437 (1957) 


Otnote 11 
11 NEGLIGENCE CASEs 88, 24 Cal. 2d 453, 
161, 150 P. 2d 436 (1944) 








The cost of an injury and the loss of 
time or health may be an overwhelm- 
ing misfortune to the person injured, 
and a needless one, for the risk of 
injury can be insured by the manufac- 
turer and distributed among the public 
as a cost of doing business. It is to 
the public interest to discourage the 
marketing of products having defects 
that are a menace to the public. If 
such products nevertheless find their 
way into the market it is to the 
public interest to place the responsi- 
bility for whatever injury they may 
cause upon the manufacturer, who, 
even if he is not the 
manufacture of the product, is respon- 
sible for its reaching the market. 
However intermittently such injuries 
may occur and however haphazardly 
they strike, the risk of their 
occurrence constant and a 


negligent in 


may 
is a risk 
general one. Against such a risk there 
should be general and constant pro 
tection and the manufacturer is best 
situated to afford such protection.” 

Here we see a principle of liability 
reached by reason applied to experi 
ence, instead of further straining of 
an inept analogy. 

However the majority of the court 
preferred to insist upon liability for 
negligence as the ground of decision 
and to find negligence through appli- 
cation of the doctrine of res ipsa 
loquitur. It held that failure to test 
used bottles coming back to be re- 
filled would supply an inference of 
negligence and raise a question to be 
left to the jury. 

Later cases stretch the doctrine of 
res ipsa loquitur even further in order 
to keep these cases in the field of 
liability for negligence. In Lock v 
Confair,"’ the plaintiff, a customer in a 
grocery store, picked up a bottle of 
ginger ale which then exploded. A 


® 372 Pa. 212, 93 A. 2d 451 (1953). 
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piece of glass struck and seriously 
cut his wife who was standing near 
him. It inflicted a deep laceration 
that left a permanent scar. The ques 
tion had been before the highest courts 
in Pennsylvania in three prior cases 
in which it had 
what the court called “the exclusive 


been treated under 


said to be “more or 
less peculiar to Pennsylvania law in 
accident cases.” The court held that 
that doctrine was only applicable where 


control doctrine” 


proof as to the cause of the accident 
the 
Hence 


is “peculiarly or exclusively in 
possession of the defendant.” 
the facts shown made a prima facie 
both the 
bottler and the storekeeper, and it was 


case of negligence against 


for the jury to decide whether such 


evidence as they brought forward 
relieved either or both from a charge 


of negligence 


In the same group with this case may 
be put Joly v. Coca Cola Bottling Com 
pany,'* in which the decisions down to 
1947 discussing res ipsa loquitur in 
bottle explosion cases are well and 
that the 
was not 


fully reviewed. It was held 


question to be considered 
who had exclusive control at the time 
of the explosion, but whether there 
was y the 
bottlers while the product was under 


negligence by defendant 


their exclusive control which con 
tributed to the accident as a prox! 
mate cause. Criticizing the rule laid 


down in many of the older cases, the 
court said that, on the plaintiff’s case, 


“the thing causing the accident” was 
not the control of the bottle at the 


time of the explosion but the bottle 
itself. It 
of a 


“either defendants’ use 
bottle or 
the bottle in such manner that it con 


was 
defective their filling 
tained excessive pressure. The plain 
tiff never had any control over these 
either before or after delivery to her.” 
The court added that it was absurd 

*15 NEGLIGENCE Cases 287, 115 Vt. 174, 
. 2d 181 (1947) 
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to hold that the doctrine of res ipsa 
loquitur would have the 
bottle had exploded ten minutes sooner 
into the 
store by the bottler’s servant 
before delivery had been complete. 


applied it 


when it was being brought 
and 


Substantially to the same effect is 
a recent decision in West Virginia 
in which the syllabus prepared by the 
court Says: 

“Where plaintiff established that 
defendant manufactured bottled 
a carbonated beverage and delivered 


and 


it to a retail store, that no person was 
probably negligent of handling of the 
bottle subsequent to the delivery, and 
that plaintiff was injured by an ex 
plosion of the bottle, an inference of 
from 
the application of the res ipsa loquitur 
rule, though control of the 
bottle had passed from the defendant.” 


negligence of defendant arises 


actual 


However, one judge dissented, ob 
jecting to extension of the doctrine 
beyond the strict limits set by the 
older cases. 


wn 


Intermediate Position 


An intermediate position has been 
taken in a few \ relatively 
old case, taking what was an advanced 
position in its day, is Payne v. Rome 
Coca Cola Bottling Company.*’ In that 
case, the defendant sold the bottle to 
B, who sold it to C, a 


Cases. 


vendor, 
who sold it to the plaintiff. Neither 
the plaintiff nor his brother did any 
thing to cause the explosion, nor had 
the bottle or 
in any way 
sold it to B. 


retail 


its contents been changed 
the 
The court said: 


since manufacturer 


“Inferentially some one was negli 
gent. It was not Cook, the last vendor 
of the bottle, nor the plaintiff's brother, 
nor the plaintiff, nor yet Barnett, 


® Ferrell v. Royal Crown Bottling Com 
pany, 9 NeGiicence Cases (2d) 1211, 109 
S. E. 2d 489 (W. Va., 1959). 

*10 Ga. App. 762, 73 S. E. 1087 (1912). 
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because they all stand exonerated | 
direct or 
their 


evidence of 
fault. But the 
inference of negligence remains, and 


) 
circumstantial ) 
freedom from 
some one is prima facie to blame. 
’ elimination we 
back to the manufacturer who set 
the dangerous agency in motion, and 


By a process of get 


upon whom the blame ought inferen- 
tially to be It is certainly 
no hardship to require at the manu 
facturer’s hands an explanation of the 
that 
whether it, like the other persons who 


fastened. 


occurrence, the jury may say 


handled the bottle, has been exonerated.” 


IXxcept as it may seem to impose a 
burden of affirmative proof of a nega 
tive back to the maker, this might 
have been written in the first group 
of jurisdictions today. 


\ case hard to classify may perhaps 
have to be put in this middle group. 
In contrast with the almost unanimous 
avoidance of the direct solution of our 
problem pronounced by Chief Justice 
Clark of North Carolina, four justices 
of the Supreme Court of Michigan in 
1939 emphatically pronounced for it. 
But a majority of the court no less 
emphatically rejected it and preferred 
to put the result on the basis of res 
loquitur. It that bottled 
drinks should not be classed as dan 


ipsa said 
gerous substances, using the language 
of the older which denounce 
Grant v. Graham Chero-Cola Bottling 
Company; and yet, along with cases 


going tar 


cases 


to reach its position by 
the ipsa 
loquitur, cites other cases going quite 
as far toward strictly limiting it. The 
language and citations in the majority 


stretching doctrine of res 


opinion make assured classification of 
the case impossible.”! 


\ third group of decisions show a 
fear of imposing liability for negli- 


*Macres v. Coca Cola Bottling ( ompany, 
2 NEGLIGENCE Cases 793, 290 Mich. 567, 287 


N. W. 922 (1939). 
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gence without requiring negligence to 
be affirmatively established, yet often 
grudgingly allow it to be established 
in the particular case by the doctrine 
of res ipsa loquitur.2* At the head of 
this list stands a case which is on the 
verge of denying liability on the ground 
that the bottler is not an insurer. 


Ruffin Case 


Ruffin v. Coca Cola Bottling Com- 
pany ** was a typical case. The plain- 
tiff went into a store where he had 
been in the habit of buying a bottle of 
coca cola to drink on the spot. As was 
the usual practice, he put a coin on 
the counter, reached into the container 
and pulled out a bottle. He wiped 
off the bottle, which had been on ice, 
and, as had been the practice, reached 
for a bottle opener on the side of the 
container. While he was doing this, 
the bottle exploded and he was in 
jured. There was a verdict and judg 
ment for the plaintiff in the superior 
court. The judgment was reversed. 
It was held that the trial court should 
have directed judgment for the de 
fendant. Happening of the accident 
Was no evidence of negligence. The 
plaintiff had the burden of proving 
negligence, and the matter could not 
be left to surmise or conjecture. The 
plaintiff had not excluded other causes 
of the explosion than the defendant’s 
negligence. The court cited, without 
discussion, three cases of exploding 
bottles—Burnham v. Lincoln,24* Wheeler 
v. Laurel Bottling Works,*® 
sidered presently, and Glaser v. Seitz.™ 
The first was an action against the 


to be con- 


bottler of spring water. While the 





* Bradley v. Conway Springs Bottling Com- 
pany, 6 NEGLIGENCE CAses 679, 154 Kan. 282, 
118 P. 2d 601 (1941); Goldman & Freiman 
Bottling Company v. Sindell, cited at foot 
note 9. Benkendorfer v. Garrett, 4 NEGLI- 
GENCE CASES 716, 143 S. W. 2d 1020 (Tex. 
Civ. App., 1940); Honea v. Coca Cola Bot- 
tlng Company, 11 NecGiiceNcr CAseEs 594, 
143 Tex. 272, 277, 183 S. W. 2d 968 (1944). 


440 


plaintiff was pouring water from a 
five gallon carboy into a pitcher, there 
was a “loud noise like an explosion” 
and the upper half of the carboy broke 
into fragments which struck her hand, 
causing injury. The defendant did not 
manufacture the carboys it used, but 
bought them from “dealers in good 
standing at the usual price for goods 
This one had been 
used before the 
plaintiff's employer to be returned 


of first quality.” 
and was loaned to 
when the spring water was all used. 
It was testified that such an accident 
had not happened before. There was 
“nothing inherently dangerous in the 
bottle or its contents,” and the bottles 
were always inspected when they were 
refilled. this 


case was not in point as to explosion 


washed and Obviously 
of a bottle heavily charged with gas. 
The third case was a typical explod 
ing bottle case decided in a trial court 
in New York the 


first case in a highest appellate court. 


two years before 


The court said: “It is common knowl 
edge that bottles containing seltzer 
or Vichy water, or champagne, or 
ginger ale, or cider will sometimes 
explode, and that barrels containing 
cider may explode.” The court con 
sidered that there was nothing to relieve 
the injured person from specifically 
negligence 


1942 
be abundant au 


establishing an act of 
When 


there 


this cited in 


had 


thority for more considered treatment 


case Was 


come to 


of injury from exploding bottles, and 
the highest court of New York had to 
seriously consider how far MacPher 


son v. Buick Motor Company* was 
applicable thereto.”* 

**7 NEGLIGENCE CASES 828, 311 Mass. 514, 
42 N. E. 2d 259 (1942) 

*225 Mass. 408, 114 N. E. 715 (1916) 

* 111 Miss. 442, 71 So. 743 (1916). 

"35 Misc. 341, 71 N. Y. S. 942 (1901) 

* Case cited at footnote 12. 

= Smith v. Peerless Glass Company, 259 
N. Y., at p. 297 
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How did it come about that on a 
point of law which had already been 
before the highest court in eight states 
and had been considered carefully in 
12 well-reported opinions, so strong 
a court as that which decided the 
Ruffin case could give a question of 
such importance such inadequate treat- 
ment?’ The answer is to be seen on 
the first page of the report. We are 
told there that the case was argued 
for the defendant but, the report adds: 
“No argument or brief for the plain 
tiff.” Stare decisis stands so firm in 
Massachusetts that the question was 
not raised in the courts for 16 years. 
But it was hardly credible that Massa 
chusetts was committed inevitably to 
a disappearing approach to these cases. 


Later in Howard v. Lowell Coca Cola 
Bottling Company,” however, the court 
seemed substantially to reaffirm it. But 
in Evangelio v. Metropolitan Bottling 
Company,*® the subject 
critically re-examined. In 


whole was 
that case, 
an employee of the bottling company 
delivered two cases of pepsi-cola and 
placed them in the rear of the store 
of the plaintiff's husband, one on top 
of the other. Fifteen 
no one and nothing having touched 
the bottles after delivery of them, the 
plaintiff picked up two bottles with 
one hand and one with the other hand 


minutes later, 


and proceeded toward an icebox 15 
She the bottles 


one icebox 


two 
the 


feet away. put 


she held in hand in 
and was about to so deposit the other 
when it exploded, inflicting injury. 
\n auditor, having reported the facts 
as stated, assessed the damages and 
left the question of liability to be 
determined by the court. The superior 
court rendered judgment for the plain 

‘15 NEGLIGENCE CASES 874, 322 Mass 
456, 78 N. E. 2d 7 (1948) 

"9 NEGLIGENCE CAses (2d) 854, 158 N. E 
2d 342 (Mass., 1959). 

"24 Cal. 2d, at p. 453. 

*158 N. E. 2d, at p. 347. 
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tiff. The supreme court affirmed the 
judgment. It considered the Kuffin 
case and the Howard case carefully, 
and reviewed thoroughly the cases in 
other jurisdictions. It declined to fol 
low the Howard case, approving the 
view of the Chief Justice of California 
in Escola v. Coca Cola Bottling Com- 
pany.** Where there was a reasonable 
probability that all who handled the 
bottle prior to the accident, other than 
the plaintiff and the latter, did nothing 
to cause the explosion, a judgment for 
the plaintiff was held justified.** 


Courts Reluctant to Apply 
Res Ipsa Loquitur to These Cases 


Six courts have proved reluctant or 
even unwilling to make effective ap 
plication of the doctrine of res ipsa 
loquitur to these cases. To take them 
up in alphabetical order, the Supreme 
Court of Arizona begs the question 
by putting it as one whether negli 
gence must be shown or may be in 
ferred from the explosion itself.** The 
Supreme Court of Maine holds that 
res ipsa loquitur does not apply where 
the only circumstance shown is the 
bursting of a bottle while in the plain 
tiff’s possession or control, and insists 
that negligence at the time of the in 
The Supreme 


jury must be shown.** 


Court of Mississippi agrees that res 
ipsa loquitur is not applicable where the 
bottle ‘at the time of the injury was 
not under the control or management 


of the manufacturer.” 


“The Supreme Court 
says that it is generally held, and ap- 
proves the proposition, that the doc- 
trine of res ipsa loquitur “is inapplicable 


of Missouri 


unless the control or right [and duty] 
of control of the instrumentality caus- 


Crystal Coca Cola Bottling 
Company, 50 Ariz. 60, 68 P. 2d 622 (1946). 

‘ Stodder v. Coca Cola Bottling Plants, 13 
NEGLIGENCE CASES 900, 142 Me. 139, 48 A. 
2d 622 (1946). 

>Wheeler 2 
Miss., at p. 448 


Stewart 7 


Laurel Bottling Works, 111 
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ing the injury is in defendant at the 
time of the injury.” It is concerned 
lest verdicts be founded on guess, sur- 
mise or speculation. But the court 
considered that the plaintiff should 
have been allowed to prove that bottles 
from the same shipment in which the 
bottle which caused the injury came 
had also exploded.” 


The Court of Appeals of Tennessee 
also holds that res ipsa loquitur applies 
only where the instrumentality that 
causes the injury was at the time of 
the casualty wholly in the possession 
of the defendant and under the de- 
fendant’s control and management.*’ 
On the other hand, the Municipal 
Court of Appeals for the District of 
Columbia, applying Maryland law,** 
relaxes the requirement of control, re- 
garding control of cause, not neces- 
sarily control at the time of the 
explosion. 


Finally, in the group of courts tak- 
ing the narrowest view of the doc- 
trine, the Supreme Court of Oklahoma,*® 
premising in its official syllabus that 
a bottling company is not an insurer, 
quoting from the Supreme Court of 
Delaware that “the existence of negli- 

not an 
quoting and approving a like 
statement by the Supreme Court of 
Florida *! and citing the cases in Anri- 
* and in Tennessee Appeals,** 
considered above, puts as its conclu- 
sion that the doctrine of res ipsa loqui- 
tur is inapplicable to the bursting of 
a bottle charged under high pressure 


gence is ineluctable conclu- 


sion,” *° 


zona 


after it has passed into the hands of a 
third party.** 

* Maybach v. Falstaff Brewing Corpora- 
tion, 17 NEGLIGENCE CASES 267, 359 Mo. 446, 
451-453, 222 S. W. 2d 87 (1949). 

“Winfree v. Coca Cola Bottling Works, 
19 Tenn, App. 144, 83 S. W. 2d 903 (1935). 

* Atwell v. Pepsi-Cola Bottling Company, 
cited at footnote 10. 

*® Case cited at footnote 6. 

” Slack v. Premier Corporation, 5 A. 2d, 
at p. 519. 
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For the sake of complete canvassing 
of the reported reference is 
made to the reported decision of a 
court of first instance in Ohio.*® This 
will considered on 
another point presently. In the pres- 
ent connection it holds, in sustaining 
a demurrer, that in order to state a 
cause of action in a case of injury by 
an exploding bottle the plaintiff must 
plead that the bottle was handled with 


cases, 


case have to be 


ordinary care by all persons touching 
it after it left the manufacturer's 
hands, and that its after 
leaving his control had undergone no 


condition 


change. 


It remains to consider the state of 
authority on res ipsa loquitur as ap 
plied to explosion of bottles in two 
jurisdictions in which perhaps the 
highest court has not yet said its last 
word. 


New Jersey Cases 

In New Jersey, as in New York, the 
highest court began with 
pronouncement of a narrow version of 
res ipsa loquitur.*® But the case was 


cautious 


not well adapted for thorough work 
ing out of application of that doctrine. 
It was brought by the buyer against 
the seller of a bottle of ginger ale 
manufactured by a third person not 
party to the action. The trial court 
charged the jury that “explosion of 
the bottle bespeaks negligence which 
calls upon the defendant to excuipate 
itself from the legal inference or pre- 
sumption of negligence arising there- 
from.” As against the middleman, not 
manufacturer of the filled and charged 
Miami Coca Cola Bottling 
2d 36 (1944). 


“Hughes v 
Company, 195 Fla. 299, 24 S. E. 
“ Case cited at footnote 33. 
* Case cited at footnote 37. 

“ Soter v. Griesedieck Western 
Company, 200 Okla., at p. 308. 

© Tennebaum Pendergast, 89 N. E. 2d 
490 (Ohio Ct. Com. Pleas, 1948). 

* Noonan v. Great Atlantic & Pacific Tea 
Company, 104 N. J. L. 136, 139 A. 9 (1927). 
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Brewery 


bottle, this was obviously unsound. 
The case did not call for consideration 
of, nor did the opinion of the court 
take up thoroughly application of, the 
doctrine to the manufacturer. But, for 
a time, what was said by the court 
was often cited on that question. 


In Dunn v. Hoffman Beverage Com 
pany,** the plaintiff, a small 
bought a quart bottle of ginger ale at 
a roadside tavern. At the same time, 
another small boy bought another 
quart bottle. The two bottles 
put in a paper bag by the seller and 


boy. 


were 


carried by one of the boys to an auto 
mobile, where they were taken out of 
the bag by the driver and packed in 
the trunk at the rear of the car. They 
were stood upright on blankets on the 
floor on the back of the trunk close 
to the lid, and were placed between 
such a 
way that they could not jar or bang 


duffel bags and blankets “in 


in any way under any condition.” The 
20 of 
good macadam 


car proceeded some 30 miles 
which were over a 
road, about ten over a good dirt road, 
and about one and one half over a 
poor, rough, but passable, one-way 
road, Then the driver opened the lid 
of the trunk and gave the plaintiff his 
bottle of sarsaparilla and his duffel 
bag. The plaintiff hooked his duffel 
bag to his belt and walked off toward 
the front of the car, holding the bottle 
by the neck. After he had gone about 
15 feet, the bottle exploded and in 
jured him. We are told that there was 
no evidence as to how long the bottle 
had been in the custody of the tavern 
before it was sold to the plaintiff nor as 
to how it was kept there. The trial 
court directed a verdict for the defend- 
ant, and the judgment was affirmed. 
The supreme court did not consider 
any of the many cases of exploding 


bottles, which had become numerous 


“5 NeGLiGeENce Cases 1068, 126 N. J. L. 
556, 20 A. 2d 352 (1941) 
“8 NEGLIGENCE CASES 
356, 29 A. 2d 868 (1943). 


Si6é, 129 'N. 5.4L. 


Exploding Bottle 


and had been known by many courts 
by that time, and quoted from a gen- 
eral text on negligence that “the thing 
causing the accident must have been 
under the control of the defendant or 
his agent at the time of the accident.”’ 


In MacPherson v. Canada Dry Ginger 
lle, Inc.,** it was held that when a 
case of bottled beverage, which was 
delivered by the bottler and placed by 
the bottler in a storage room, exploded 
the same day, as a servant was about 
to put in more bottles, a finding of 
negligence in manufacture or delivery, 
where the proofs completely negative 


any intervening cause, cannot be re- 
versed. The court distinguished the 


Dunn case, saying that the evidence 
did 


handling and rehandling” 


“the long period of 
which had 


not show 


happened in that case. 


In the New 
Jersey,*® a bottle of carbonated bever 


most recent case in 
age had been deliv ered by the bottler 
not more than 11 days before it ex- 
ploded when taken out of the case in 
which had 
been kept in a storage room. It put 
out the plaintiff’s eye. The court said 
it was “strongly inferable” that the 
bottle was not touched from the time 
it was delivered till it was picked up, 
and that there had been no untoward 
handling at any time. It added: 


which it was delivered, 


se“ 


It is for the court itself to deter- 
mine on the basis of its own judgment 
‘as to the general experience of man- 
kind’ whether the probabilities 
still preponderate for the hypothesis 
of defendant’s negligence as the cause 
of the explosion after weighing the 
force of plaintiff’s evidentiary exclu- 
sion of other possible factors, includ- 
ing his own conduct. If they do, res 
ipsa loquitur applies, entirely apart 


from the circumstance that it will 


Metropolitan Bottling Com- 
132 A. 2d 825 


” Bronstem v 


pany, 45 N. J. Supp. 365, 


(1957). 


443 








ultimately be for the jury to consider 
all the facts and to determine whether 
the parties have sustained the burden 
of proof normally allocable to them.” 


Implied Warranty 


A different approach from the one 
we have been considering was taken 
in Naumann v. Wehle Brewing Com 
pany.’ The plaintiff operated a pack- 
age and ale brewed and 
bottled by the defendant, which tested 
it both while in the brewing tanks and 
at the time of bottling. It did not 
manufacture the bottles, but examined 
them before they were used, A 
days before the accident, the plaintift 
bought a few cases of the ale in quart 
bottles which were put on the floor 
of the plaintiff's store by the defend 
ant’s truckman, The sale included the 
bottles. While the plaintiff was lifting 
a bottle out of a case with reasonable 
care, it exploded, injuring her. Action 
was brought both on the ground of 
Wa®r 


store sold 


few 


negligence and of an implied 
ranty. It was held that as, at the time 
of the explosion, “the instrumentality 
causing the injury (the bottle) was 
not under the exclusive management 
and control of the defendant,” the 
doctrine of res ipsa loquitur did not 
apply and there could be no recovery 
for negligent injury. But the court 
allowed recovery under the Statute of 
Connecticut which provided: “When 
the goods are bought by description 
from a seller who deals in goods of 
that description, whether he be the 
grower or manufacturer or not, there 
is an implied warranty that the goods 
shall be of quality.” 
It said: “The furnishing of a bottle so 
defective that it without 
fault on the part of the plaintiff was 


merchantable 
exploded 
a breach of this warranty. There is 
no reason for confining the applica- 
the food. cs 


tion of doctrine to 


4 NEGLIGENCE CASES 289, 127 Conn. 44, 


15 A. 2d 181 (1940). 
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In Escola v. Coca Cola Bottling Com 
pany,’ Mr. Justice Traynor, concur 
ring, made a very strong argument for 
using implied warranty rather than 
res ipsa loquitur as the solving doctrine 
in case of exploded bottles. He would 
not put the question as one of negli 
gence. The basic problem, he says, is 
one of maintaining the general se 
curity by putting responsibility where 
it would most effectively reduce threats 
to life and limb and hazards to health 
inherent in what prove to be defective 
products that reach the market. He 
points out that the manufacturer can 
anticipate some hazards and guard 
their well as 
against the 
the consuming public cannot. 


against recurrence as 
others as 


The 


from 


recurrence of 


consumers who suffer injury 
such products are unprepared to 
guard against the consequences. They 
may be, as in the case of loss of eye 
sight from the explosion, an over 
whelming misfortune to the person 
injured, but yet one against which the 
manufacturer may be amply protected 
since he may be insured against the 
risk of loss from his product and may 
distribute the cost among the publi 
as part of the the 
Moreover, it is to the public interest 
to place the responsibility for injuries 


cost of business. 


caused by manufactured products put 
in the market upon the manufacturer. 
Whether or 
manufacturing, he puts the exploding 
bottle in 
risk of injury, against which he can 


not he is negligent in 


the market and creates the 


insure, Experience has shown that 
the risk of injury from exploding bot 
tles is a constant one even if the 
explosions happen intermittently and 
strike haphazardly. In principle, the 
problem is much the same as that 
involved in industrial accidents 

spreading the loss which in experience 


is involved in the undertaking. As 


2d, at p. 462. 
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Mr. Justice Traynor says: “Against 
such a risk there should be general 
and constant protection, and the man 
situated to afford 


ufacturer is. best 


such protection.” 

However, as he points out, the lia 
bility on this theory is contractual 
and, regarded as such, rests on the 
retailer who seils to the person injured 
and not, immediately at least, 
the manufacturer. He says as to this 


upon 


“The courts recognize, however, that 
the retailer cannot bear the burden of 
this warranty, and allow him to re 
coup any losses by means of the war 
ranty the 
manufacturer’s sale to him.” He 


justly: 


wholesaler’s 
adds 


“Such a procedure is need 


attending 


lessly circuitous and engenders cit 
Much 


would be gained if the injured person 


cuitous and wasteful litigation. 


could base his action directly on the 
manufacturer's warranty.” He makes 
a strong argument for imposing the 
liability directly upon the manufac 
turer. 

—” But if courts are frightened about 
9 stretching” of res ipsa loquitur, they 
seem even more frightened about giv- 
the 
of the usually 


ing up “privity” and holding 


manufacturer instead 
and probably innocent middleman 


In Massachusetts, lability on the 


ground of an implied warranty of 
merchantability has been considered 
in application to exploding bottles in 
two cases. In Howard v. L 


Cola Bottiing Company, 


well ( Ol a 
the required 


notice of the facts claimed to be a 
breach of the warranty of merchant 
ability was not given. In Mead v. 
Coca Cola Bottling Company,*® while a 


purchaser of a bottle of coca cola from 


an automatic vending machine was 
trying to open the bottle by a cap 


“without 
bottle ex 


machine 
the 


the 
very much pressure,” 


remover on 


ploded, causing injury. The court 
Case cited at footnote 29 
* 329 Mass. 440, 108 N. E. 2d 757 (1952) 


™ Case cited at footnote 45 
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held that the question turned on whether 
bottle the 
contents; and, as the price paid was 


the was sold as well as 


not inadequate or unreasonable for 
both bottle and contents and the buyer 
was not prevented from dealing with 
the bottle the 
chose, there was a sale of both. Judg 


and contents as he 


ment for the plaintiff was affirmed. 
\pplication of the doctrine of im 

has been argued in 

In Tenne 


plied warranty 
a number of cases in Ohio. 
Pendergast, 


jured by explosion of a bottle, set up 


baum v the. plaintiff, in 


two causes of action—one for negli 
gence, the other upon implied warran 
ty \s to the the Ohio courts 


to follow the rule laid down by 


rst, 
seem 
the Supreme Court of Missouri.** As 
the court held that the 
implied warranty of merchantability 


to the second, 


applied to the bottle in view of the 
close relationship between the bottle 
and the contents, since it is a matter 


of common knowledge that carbon 
ated beverages are drunk from the 


bottle itself. 


In Mahoney v. Shaker Square Beve 


rages, Inc.,°° the plaintiff, an employee 
in the household of the purchaser of a 
case of ale, was injured by explosion 
of a bottle while removing it from the 
It had been bought from the 


defendant, a local retail dealer, which 


Case 


had bought it from a manufacturer in 
Canada. Action was brought against 
the retail dealer for breach of implied 
warranty. The court was embarrassed 
by a pronouncement of the Supreme 


Court of Ohio that: 
the theories 


cited herein and applying them to the 


“Consolidating all of 


facts pleaded in the instant case, this 


court has arrived at the following 


conclusions: 
"eo? se 


tained pressure or any other ingredi 


bottle of ale which con 


’ Case cited at footnote 36 
* 102 N. E. 2d 281 (Ohio Ct. Com: Pleas, 
1951) 
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ent which causes it to explode upon 
ordinary handling is a dangerous in- 
strumentality. 


“2. It is not of merchantable quality. 

“3. It is adulterated because it con- 
tains an ingredient injurious to health. 

“4. Its sale is a breach of warranty 
under the Ohio Sales Code. 


“ec 


5. Its sale is an act of negligence 
in violation of the Ohio pure food law 
which bans and punishes the sale of 
adulterated food or drink. 


“6. A cause of action for breach of 
warranty lies against the retailer. 

“7. A cause of action for negligence 
lies against the retailer. 


“8. The liability in either contract 


or tort extends to a member of the 
household of the purchaser. 
“9 A servant is a member of the 


household.” ** 


That pronouncement had been sub- 
sequently reviewed critically by the 
court of appeals for the first district 
in Dow v. Nieman,** which made it 
clear that it was a dictum and con- 
trary to the settled f 
the sales acts and pure food laws now 
generally in force. As to the question 
of implied warranty, therefore, the 
court follows the Supreme Court of 
Connecticut.°*® Some of the pronounce- 
ments of the district court of appeals 
seem to go questionably far. But the 
statute referred to follow 
the course indicated in the opinion 
of Mr. Justice Traynor in Escola v. 
Coca Cola Bottling Company.®’ A case 
in a county court in New York, re 
viewing the judgment of a trial court 
dismissing a cause of action setting up 
breach of warranty in an action by a 
waitress in a restaurant, injured by ex- 
plosion of a bottle of pepsi-cola while 


construction of 


seems to 


* McMurray v 
Ohio St. 236, 157 N. E. 
of official syllabus). 
*57 Ohio App. 190, 199, 13 N. E. 2d 130 
(1936). 
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567 (1927) (Par. 4 


Vaughn’s Seed Store, 117 


taking the bottle from the iced container 
furnished by the bottling company 
from whom her employer purchased 
it, disposes of the point in a paragraph 
of three lines and calls for no further 
notice.®! 


Summary 


As we look back over this half-a 
century development of the law gov 
erning injuries from explosion of 
bottled beverages, it seems clear that 
the 


and ex 


we must break from idea 
of fault 
clusive ground of liability, or even as 


from which to 


away 
as the fundamental 
giving an analogy 


reason about these cases. 


\s I said at the outset, law is both 
reason and experience. It is experi 
ence developed by reason and tested 
by further experience. The spirai of 
legal history shows an endless spiral 
of reason and experience. Development 
of reason by experience is achieved 
by reasoning which is not itself reason, 
but is in practice a process of treating 
something about which we desire to 
know on the analogy of something 
we already know. Reason is not al 
ways employed in the choice of the 
Legal history is full of ex- 
the may 
from development of doctrine for new 


analogy. 
amples of how law suffer 
situations from analogy of situations 
well known to the past but inept to 
situations of the time. 
come conspicuously true as to injuries 


This has be 


suffered in the everyday conduct of 
the 
com- 


relations of man with man. In 


rural agricultural 
munities in the beginnings of a legal 
order, the staple occurrence was dis 


policing of 


turbance of the peace by intentional 
attack by 
Such an attack was likely 


violent one person upon 


another. 


” Case cited at footnote 50. 

® 24 Cal. 2d, at pp. 466-468. 

" Billington v. Pepsi-Cola Bottling Com 
pany, 106 N. Y. S. 129 (1951). 
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to lead to private war, as the kin of 


the one attacked sought vengeance 
and the kindred of the attacker re 
sisted. The beginnings of the law 


seek not to repair the injury, but to 
compel buying off of vengeance and 
to assure peace and order. In time 
men come to the better idea of repair- 
ing the injury instead of buying off 
vengeance, but the idea of a wrong as 
insult calling for vengeance, as well 
as injury calling for reparation, leaves 
its mark upon the law. 


We begin the law of reparation of 
injuries then from an idea of injury 
caused by an intentional attack—an 
attack by one man upon another. But 
a new type of problem comes up with 
which 
can do unintended injury to life and 
limb by awkward, unskillful or care 


the development of firearms, 


less handling. For a time the courts 
looked at 
swords, 


these cases in terms of 


knives and staves, as in 


Weaver v. Ward,®? a well known case 
in England in the reign of James I, 
in which an apprentice in a train 
band drill, endeavoring to load and 
discharge his musket so as to hit a 
target—not an easy 
the musket of that 
only in wounding a comrade. 


operation with 


time—succeeded 
The 
latter brought an action of trespass 
for assault and battery. To this the 
defendant pleaded that he did not 
wound the plaintiff intentionally, but 
that the musket was discharged unin 
tentionally and by mischance. The 
plaintiff demurred, and the court sus 
tained the demurrer. 
one brought a missile forcibly in contact 
the 
way, the only defense was the order 


It said that when 


with person of another in this 
of a superior he was bound to obey or 
irresistible forces applied to him against 
that the 
court’s handling of this case was as 


his will. We can see now 


unskillful as the apprentice’s handling 
of his musket. 
® Hob, 134 (1616). 
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the law treated 


cases of injury to the person on a 


In its first stage, 
principle of reparation of an injury 
done by But, 
ighteenth cen- 


intentional aggression. 
in the seventeenth and e 
turies, in policing and an 
ordered peace, men began to think in 
terms of 


place of 


righteousness 
An ethical theory 
replaced the theory of an ordered con 


maintaining 
and a moral order. 


the eighteenth 
century, this culminated in a concep- 


dition of peace. In 
tion of a duty of repairing injuries 
fault. An 
and battery or an imprisonment was a 
fault which, in a moral order, 
one was bound to repair. But care- 
less subjection of another to an un- 


caused by moral assault 


moral 


reasonable risk of injury whereby he 
was injured was equally a fault and 
morals obligated him to 
The 


negligence grew up to this theory. 


equally in 


repair the injury. law as to 


But that mode of thought presup 
posed one-to-one conflicts of interest, 
activities of 


or interference of one 


with another one. Today, situations 
and occurrences resulting in injury to 
the person are much more complex 
and complicated. There still are the 
old one-to-one conflicts. But we know 
how to deal with them. What gives 
us trouble is a new and increasing 
type where injuries result from the 
carrying on of activities in which a 
number of persons take part, in which 
what looks like the one person of the 
past is an organized collectivity of 
men and capital—some men directing 
the financial and others directing the 
mechanical operations of the collec- 
tivity—and in which causation of injury 
is in greater or less degree involved 
in the nature of the organization, the 
operations it carries on and the com- 
plex conditions in which they are 
carried on more than it is in the per- 
conduct of 


sonal moral character or 


any individual. This is amply borne 
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out by the circumstances of the many 
exploding bottle cases hereinbefore 
discussed. 

Today the analogy of negligent 
conduct used in these cases becomes 
more and more remote. We began 
by attaching liability to the doing of 
something which in itself was proper 
to do—but if not done carefully might 
injure another or others—without due 
care to see to it that another or others 
incurred no injury. We came to recog- 
nize a tort of imposing an unreasonable 
risk of injury upon another. In the 
development of this “tort of negli 
gence’ we have had to stretch the 
analogy of the intentional attack by 
one man upon another and the later 
idea of fault to the breaking point. 


Must we not say once more that our 
handling of the type of case which has 
arisen under the conditions of manu 
facture, sale and consumption of the 
manufactured and retailed product of 
today is no more skillful than the ap 
prentice’s handling of his musket in 
the case of Weaver v. Ward? 


Must we not, therefore, add to our 
juristic apparatus a theory equal to 
the type of case of which injury from 
the exploding bottle is only one ex 
ample? Must we not once more in 
voke a broader principle? Must not 
our principle be one of repair of in 
juries incurred rather than inflicted? 
Must it not seek repair of injuries in- 
curred as incidents of what 
with no intent or purpose of causing 
injury, but involving in the course of 
carrying it on, shall we say, the likeli 
hood, or probability, or great possi 
bility of injury to others? What we 
shall need to do in working out our 
theory is to maintain a just balance 


is done 


between the general security and in- 


ac 


dividual free activity. Each is a mat- 
ter of high importance in the social 
and economic order. When we speak, 
as we do today, of spreading the loss 
so as to put it where it can be most 
justly borne, we must not put 
heavy a burden upon those in no posi- 


too 


tion to bear it; must we follow 


the example of the pickpocket who 
listened to the charity sermon and 


nor 


was so moved by the preacher's elo 
quence that he picked the pockets of 
all in reach and put the contents in 
the plate. The just course, I submit, 
was indicated by Chief Justice Walter 
Clark and later, and more accurately, 
by Mr. Justice Traynor. The opera 
tion of making and marketing bottled 
drinks proves in practice to involve a 
fairly calculable amount of injury to 
the person which is proving impossi 
ble to The 
cost of repairing this volume of injury 


impute to negligence. 
may be reckoned as part of the cost of 
included in the 
Most 


of the manufacturers are large-scale 


manufacture and be 


prices fixed for the product. 


operators with businesses equal to tak 
ing care of this burden in the prices 
they fix. They can be, as under work 
men’s compensation laws, self insurers 
If the Podunk Bottling Company can 
not, and ought not, in justice be re 
quired to bear the cost in case of a 
relatively small business, it may and 
should insure. Thus the loss can be 
borne by the business enterprise of 


which it is an incident. Moreover, if 


the enterprise must bear the loss in 
the first instance, it will not only be 
what can be 


under pressure to do 


done to avoid accidents but, even 


more, it will stimulate activity to find 
to make and use bottles which 


[The End] 


out how 


will not explode. 


. + + @ society reveals itself in its law and nowhere better than in 


the reports of the decisions of the state courts. Not even our constitu- 
tional law can be placed in proper perspective without considering 
them.”—Levy, The Law of the Commonwealth and Chief Justice Shaw. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Liability of Lessor— 
Hidden Defect in Leased Premises 


In the absence of the lessor's express 
warranty that leased premises are fit 
for occupancy, or his knowledge of a 
hidden defect which is unknown to the 
lessee, the lessee takes the premises as 
he finds them and assumes the risk of 
safe occupancy. Rhode Island. 


This tort action was brought by the 
plaintiffs, husband and wife, for in 
juries sustained by the wife at a fur- 
nished summer cottage owned by the 
defendants and occupied by the plain- 
tiffs under a one-month rental agree- 
ment. The wife was injured when a 
board in the rear porch of the cottage 
collapsed under her, causing her to 
fall to a sitting position with one leg 
extended through a hole in the porch 
floor. Both plaintiffs testified that 
prior to the accident the floor seemed 
“a little on the shaky side,” but that 
there were no visible holes or other 


Negligence 
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defects. The occupant of the cottage 
during the month preceding the plain- 


tiffs’ tenancy testified that he had 
informed the defendants that there 
were two loose boards in the floor, 


and that he had repaired them him- 
self when the defendants failed to do 
so. He further testified that when he 
left the premises the boards were 
secure. At the conclusion of the plain- 
tiffs’ evidence, the trial court granted 
the defendants’ motion for nonsuit. 


On appeal to the Rhode Island Su- 
preme Court, the plaintiffs contended 
that the trial judge had failed to view 
the evidence in the light most favor- 
able to them, as he was bound to do 
on the defendants’ motion for nonsuit, 
and that if he had done so he would 
have found that a jury question ex- 
isted as to whether the injury resulted 
from a latent defect in the floor which 
known to the defendants. In 
addition, the plaintiffs argued that the 
defendants were lable for breach of 
an implied warranty that the cottage 
was fit for occupancy at the time it 
was rented. 


Was 


In upholding the decision reached 
by the lower court, the supreme court 
said, in part: 
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“From our examination of the 
transcript we are of the opinion that 
the evidence does not submit to any 
reasonable inference that defendants 
at the time of the letting knew of a 
concealed defect in the porch. On the 
contrary the evidence seems to show 
that there was some weakness in the 
floor when plaintiffs walked on it. In 
the absence of any agreement on the 
part of defendants to repair, plaintiffs 
took the premises as they found them 
and assumed the 
pancy. That is the well-settled law 
in this state except where there is a 
hidden defect of which the landlord 
had actual knowledge and the tenant 
had no notice. We agree with the 
trial justice that there was no evidence 
of such knowledge here. 


risk of safe occu 


“However, plaintiffs contend that 
there is a further exception to the rule, 
namely, that where the letting is of 
furnished premises for immediate oc 
cupancy for a short term there is an 
implied warranty that they are fit for 
occupancy. In support of such con 
tention plaintiffs cite the English case 
of Smith v. Marrable, 11 M. & W. 5, 
and several American among 
which they rely chiefly on Ackarey v 
Corbonaro, 320 Mass. Ingalls v 
Hobbs, 156 Mass. 348, Young 
v. Povich, 121 Me. 141. 
that the cases at bar are of novel im 
pression in this but they 
strongly urge that this exception to 
should 


cases, 


ea 
II, 

and 
They concede 


state, 


the general rule have been 
applied to them by the trial justice 
since the letting here brings them 


clearly within its scope. 


“An examination of the cited cases 
demonstrates that plaintiffs are mis- 
taken. Such cases have no application 
to an action of 


They 
merely recognize a right of recovery 


negligence. 
for breach of warranty. The instant 
actions are for tort and not for breach 
of contract and the cited cases recog- 
nize such difference.” 
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The court concluded by pointing 
out that in Rhode Island no implied 
warranty of for 
arises in favor of the lessee, and that 


fitness occupancy 


even where—as in the cases cited by 
the plaintiffs 
premises had been allowed recovery 


lessees of defective 
on an implied warranty theory, recov- 
ery had been for rent paid in advance 
not for personal in- 
the defect.—Zatloff 
Rhode Island 
16, 1960. 10 
1075. 


by the lessees 

juries caused by 
et al. v. Winkleman et al. 
Supreme Court. March 
NEGLIGENCE CAsEs (2d) 


Causation— 
Possibility of Multiple Causes 


Where the evidence indicates that sev- 
eral factors, including the negligence 
of the defendant, may have combined 
to cause injury to the plaintiff, it is 
reversible error for the trial court to 
submit to the jury a question which 
impliedly restricts its inquiry into the 
causal connection between the defend- 
ant's negligence and the plaintiff's in- 
jury to a determination of whether or 
not such negligence was the sole cause. 
Wisconsin. 


In this action, the plaintiff sought 


recovery against a plumbing con 
tractor, based on the alleged negli- 
gence of the latter in the installation 
of an eight-inch water line from the 
city water main into the plaintiff's 
\bout a year after the 
completion of the line—the 
of which was to supply water to a 
installed by an 


warehouse. 
purpe se 


sprinkling system ’ 
other contractor—a mechanical joint 
in the line separated beneath the con- 
crete floor of the warehouse, causing 
the floor to buckle and admitting wa 
ter which caused extensive damage to 
the building and its contents. 


\t the trial, there was testimony 
that the defendant had not properly 
secured the joints of the eight-inch 
pipe. There was also evidence tend 
ing to show that several causes had 


IL jJ— July, 1960 


contributed to produce the rupture of 
the water line: the above-mentioned 
failure of the defendant, 
water pressure in the city water main, 
and the absence of a relief valve 
recommended by a city inspector 
in the sprinkling system installed by 
the other contractor. Only two ques- 
tions were submitted to the jury: 


excessive 


“1. Was the defendant negligent in 
the manner in which he installed the 
eight inch water main leading from 
the city water main to the plaintiff's 
premises ? 

“2. If you 
‘yes, then answer this question: 


answer question one 
Did 
such negligence cause such eight inch 
water main to break, with the result 
ing damages?” 

Regarding the second question, the 
trial court charged: 

“You will observe that whether you 
this 
whether you have answered question 


answer question depends on 


one ‘yes.’ If, by your answer to ques 
tion one you find that the defendant 
was negligent in the manner in which 
he installed this water main leading 
from the city main to plaintiff's prem 
ises, then you will answer question 
two and determine whether such neg 
ligence caused such main to break, 
and resulted in the damages sustained 
by the plaintiff.” 

Although the jury found, in answer 
to the first question, that the defend 
ant had been negligent, it answered 
and the 
trial court entered judgment on this 
verdict in favor of the defendant. 

This result y the 
Wisconsin Supreme Court, which held 
that the combined effect of the second 
question and the court’s instruction 


“no” to the second question ; 


was reversed by 


regarding it was to prevent the jury 
from finding that the defendant’s neg 
ligence 
causing the damage to the plaintiff’s 
warehouse, and that the 
was therefore liable. 


was a substantial factor in 


defendant 


Negligence 


y= 


The court said: 

“It is well-settled in Wisconsin that 
when evidence supports a number of 
contributing causes the charge and 
the verdict should recognize that pos- 
sibility and it is error to confine the 
causation question to a single cause. 

Our most recent recognition of 
the possibility of multiple causes is: 
If the actor’s negligent conduct 
is a substantial factor in bringing 
about the harm it is a legal cause of 
that harm. 


11 59, sec. 


Restatement, 2 Torts, p. 
431. Wintersberger v. 
Pioneer Iron & Metal Co. (1959), 6 
Wis. (2d) 69, 74, 94 N. W. (2d) 136. 

. The implying only 
defendant’s negligence as the cause, 


instruction 


or such cause, particularly in connec- 
tion with the similar implication of 


Question 2 of 


the verdict, informed 
the jury that a single, exclusive cause, 
is to be determined. It is quite pos 
sible that the jury, unable to deter- 
mine that defendant’s negligence was 
the sole cause, would answer Ques- 
tion 2 ‘No, though it might believe 
defendant’s negligence was a substan 
tial bringing about the 
harm.”’—Reserve Supply Company v 
Viner. Wisconsin Supreme Court. 
March 8, 1960. 10 NEGLIGENCE CASES 
(2d) 1067. 


factor in 


Malpractice— 
Statute of Limitations 


The running of tne statute of limita- 
tions in malpractice actions commences 
upon the cessation of actual treatment 
by the doctor whose alleged negligence 
caused the injury, regardless of whether 
at that time the injury had been, or 
should have been, discovered by the 
patient. Ninth Circuit. 


In March, 1951, the defendant phy 
negligently left a 
the plaintiff's abdomen 
while performing surgery on her at 
the defendant hospital. Between that 
date and November, 1954, the plaintiff 
returned to the doctor on numerous 


sician surgical 


needle in 
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occasions and complained of severe 
pain in the area of the operation; but, 
although she was examined by him 
at the hospital, he failed to discover 
the presence of the needle. In August, 
1955, she consulted another doctor 
whose examination revealed the pres- 
ence of the needle in her abdomen. 
The following February she consulted 
still another doctor, who advised her 
that the needle be removed and di- 
rected her to the defendant who had 
performed the original operation. The 
needle was removed by the defendant 
on February 23, 1956. 


Subsequently, on July 9, 1957, the 
plaintiff brought this action against 
both the doctor and the hospital, al- 
leging that they were negligent in 
leaving the needle in her body at the 
time of the operation and in failing 
thereafter to discover its presence. 
Although the operation had 
performed in Idaho, the suit 
brought in a federal court because of 
diversity of citizenship. The federal 
district court directed a verdict for 
both defendants on the ground that 
the action was barred by the two-year 
Idaho statute of limitations. The 
court held that the plaintiff’s cause of 
action, insofar as it was based on the 
defendants’ failure to remove the 
needle, accrued at the time of the oper- 
ation in March, 1951, and that her 
cause of action based on the subse- 


been 
was 


quent failure to discover the needle 
accrued in November, 1954, when she 
had her last with the 
defendant before going to another 
doctor. Since her complaint was not 
filed within two years of either of 
these events, the court held that she 
could not recover. 


consultation 


On appeal, the plaintiff contended 
(1) that, as a matter of law, postoper- 
ative treatment by the defendant doc- 
tor must be regarded as_ having 
continued until the needle was re- 
moved in February, 1956, and that the 
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running of the statute was tolled until 
that date, regardless of when treat- 
ment actually ceased; and (2) that 
the statute did not begin to run until 
she knew, or in the exercise of rea- 
sonable diligence should have known, 
of the needle’s presence. 

In affirming the district court, the 
court of appeals first pointed out that 
although the law applicable to the 
case that of Idaho, the Idaho 
courts had not previously decided the 
and that it 
therefore necessary to look to other 
jurisdictions for the and 
processes the courts of Idaho would 


was 


issues presented, was 


“sources 


examine or employ in deciding this 
question.” 

Regarding the plaintiff’s first con- 
tention, the court noted that the avail 
able this point “indicate 
without exception that the continuing 
treatment which may postpone the 
running of the statute must be actual 
treatment. We have no 
believe that the courts of Idaho would 
adopt a different view. We therefore 
hold that to the extent that postoper 
ative treatment may have served to 


cases on 


reason to 


postpone the running of the statute 
of limitations in this case, the same 
terminated in November 1954, more 
than two years before the commence- 
ment of this action.” 


The court next considered a series 
of California cases, cited by the plain 
tiff, in which it had been held that the 
statute of limitations does not com- 
mence running in a malpractice action 
until the patient discovers, or through 
the use of reasonable diligence should 
have discovered, his injury. The 
court noted that the weight of au- 
thority in this country is to the con- 
trary and that recent decisions fail 
to show any general trend toward ac- 
ceptance of the California rule. 


the case 


from the situation in which the patient 


Distinguishing present 


fails to discover his injury because of 
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concealment of material facts by the 
doctor, the that in 
such cases the bar of statute is 


observed 
the 
avoided by analogy to the provisions 


court 


of statutes of limitation relating to 
actions for fraud which delay the run 
ning of the statute until discovery of 
the facts which constitute the fraud. 
In the court’s opinion, if the Idaho 
legislature had intended that a similar 
rule apply to malpractice actions, it 
would have specifically provided for 
this in the statute. 


The court continued: 


“Considered from the broader view 
point of policy, the rule postponing 
the running of the statute until the 
malpractice has been discovered has 
much to recommend it. On the other 


hand, such a rule does run counter 


to the central idea behind statutes of 


the affairs of men and avoid the un- 
inherent in 
This 


reason for 


certainties and burdens 
defending against old claims. 
being so, there is good 
concluding that the legislature should 
mark out any departure from that 
basic purpose, as it has done in the 


case of actions grounded on fraud. 


“Taking into consideration all of 
the available data, as discussed above, 
we are of the view that the courts of 
Idaho would probably hold that the 
running of the statute of limitations 
applicable to malpractice actions is 
not postponed until the injury has 
been or should have been discovered, 
but begins to run at the very latest 
when actual treatment by the defend- 
ant doctor has terminated.—Summers 
v. Wallace Hospital et al. United States 
Court of Appeals for the Ninth Cir- 


March 17, 1960. 10 NEGLIGENCE 


pose designed to promote stability in Cases (2d) 1147. 


limitation. They are statutes of re cuit. 


INHERITANCE TAX EXEMPTION 


Recently denied by the Supreme Court of Washington was an 
attempt by that state’s tax commission to enforce payment of an 
inheritance tax on the cash surrender value of life insurance policies. 
At the time of an insured’s death, the cash surrender value of three 
policies on his life was approximately $31,000, nearly $5,000 more than 
their face value. Although the state tax code allowed a $40,000 exemp- 

“from the total amount of insurance receivable,’ the commis- 
sioner argued (1) that the cash surrender value is an asset of the 
insured, the payment of which is not contingent upon his death and 
| therefore not constitute “insurance”; and (2) the cash 
question exceeded the face value, 
In holding that 
the exemption applied to the entire amount of the proceeds receivable, 
regardless of the cash surrender value at the time of the insured’s 
death, the court remarked that it could find “nothing in the statute, 
expressed or implied, which might reasonably be construed as direct- 


tion 


does since 
surrender value of the policies in 


no part of the proceeds was “insurance receivable.” 


ing that the proceeds be segregated prior to the application of the 
exemption as appellant's contention would Estate of 
Bracken. Supreme Court of Washington. No. Department 
One. April 14, 1960. 


require.” 
34968. 


1 
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PRODUCT LIABILITY 


Summaries of Selected Decisions 
Reported in This Field 


Proof of Causation— 
inconclusive Evidence 


Where the strongest evidence _intro- 
duced by the plaintiff of the causal 
connection between the use of the de- 
fendant'’s product and the plaintiff's 
subsequent injury is medical testimony 
that the injury ‘‘may well have been”’ 
due to such use, the plaintiff has failed 
to sustain the burden of proving that 
the product was the proximate cause 
of the injury. Ninth Circuit. 


This action was brought by a young 
girl to recover damages for the ex- 
cessive hair which followed 
her use of a “home permanent” kit, 
manufactured by one defendant and 
distributed by the other. Within a 
week after she was given a permanent 
by her mother and a neighbor, the 
plaintiff began to lose her hair as she 
combed it. This loss of hair continued 
for a period of four to five months, 
at which time she had suffered almost 
total loss of the hair of her head and 
eyebrows, and partial loss of the hair 
on other parts of her body. By the 
time of the trial, three years later, the 
plaintiff's hair had partially regrown, 
but there was conflicting testimony as 
to whether regrowth would continue. 


loss of 


It was the plaintiff's contention that 
her injury was caused by the toxic 
effect of a hair-softening ingredient 
in the waving solution known as 
ammonium thioglycolate. 


stance, which comprises from 3 to 10 


This sub 
per cent of the volume of all cold 
wave solutions, constituted about 7 
per cent of the defendants’ prepara- 
tion. Five medical witnesses—all of 
whom had examined the plaintiff 

testified regarding the probability that 
the thioglycollate had caused her loss 
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of hair. In reply to a question as to 
whether the application of the waving 
solution containing the ammonium 
thioglycolate could cause the plain- 
tiff’s condition, her family physician 
said: 

“T feel, from the of the 
inflammation in her scalp, and the 
absence of any evidence of fungus 
infection under the Wood’s light, that 
this condition which | her 
scalp and in her scalp on the 28th of 
February, 1955, may well have been 
due to a chemical irritant such as you 
mentioned was in the home permanent.” 


presence 


Saw on 


A dermatologist testified for the 
plaintiff that there was evidence both 
for and against the diagnosis of alopecia 
areata, which he defined as “loss of 
and that 
he was unable to ascertain a definite 


hair from unknown causes,” 


physical reason for her loss of hair. 
A second dermatologist testified that, 
in his opinion, “a cold wave permanent 
could have caused the original loss of 
hair,” that it was his belief the plain 
tiff had alopecia areata, and that the 
only known cause of this affliction 
is emotional shock. 


Two dermatologists appeared for 


the defendants. One stated that he 
was unable to reach any conclusion 
as to the cause of her loss of hair, 


and that his diagnosis was alopecia 
areata; the other diagnosed her con 
dition as fragilitis crinium (brittleness 
of hair), and gave as an underlying 
cause a hypothyroid condition. 

After the jury had returned a $48,000 
verdict for the plaintiff, both defend 
ants moved for judgment notwith 
standing the verdict on the ground 
that the plaintiff had failed to estab 
lish by evidence that the 
home proximate 


cause of the plaintiff's loss of hair. 


sufficient 
permanent was a 
These motions were demted, and the 
defendants appealed. 

In reversing the district court judg- 
ment the court of appeals first ob- 
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served that, even if it was established 
that the manufacturer had been negli 
gent in its preparation of the waving 
solution and that the distributor had 
breached an 
cerning it, the burden remained on the 
plaintiff to establish by 


express warranty con 
a preponder 
ance of the evidence that one or both 
duty the 
proximate cause of her injury. In the 
court’s opinion, the plaintiff had failed 


of these breaches of was 


to do so. The court pointed out that 
that 
gredient, or combination of ingredients, 


there was no evidence any in 
in the product was deleterious or in 
herently harmful, and that the plain 
tiff’s medical witnesses had failed to 
establish the likelihood of causal re 
lationship between product and injury 

despite the fact that this action “is 
that type of case in which the implied 
finding of causation by the jury must 
rest almost completely, if not exclu 
sively, on the opinions expressed by 


the medical witnesses.’ 


inconclusive 
the 


the 


the medical 


\fter 
nature of 


discussing 
testimony ; 


court said: 


“Apart from the opinions expressed 
by appellee's [plaintiff's] medical wit 
nesses we are unable to discover any 
the from the 
jury might reasonably infer that the 
solution was the proximate cause of 


facts in record which 


appellee's condition except the tem 
poral sequence of events, which 1s not 
sufficient under the circumstances of 
this case to justify the inference of 
causation. The opinions expressed by 
appellee's medical witnesses were in 
the realm of possibility and not prob 
ability.” 

The court concluded: 

“We are conscious of the fact that 
ordinarily proximate cause is a ques 
the 
trier of the fact. It becomes a question 


tion of fact to be determined by 


of law if the proof is insufficient to 
raise a reasonable inference that the 


Product Liability 


act complained of was the proximate 
cause of the injury. Our study of the 
record has convinced us that the only 
which can be 
drawn from the evidence is that the 


reasonable inference 
proximate cause of appellee’s condi 
tion is unknown and unproved. In 
our view the implied finding of the 
jury that the application of the home 
permanent is the proximate cause of 
appellee's condition rests only on sur 
mise, conjecture and speculation.” 
Rexall Drug Company et al. v. Nihill 
United States Court of Appeals for 
the Ninth Circuit. March 3, 1960. 
10 NEGLIGENCE CAses (2d) 1106. 


Res Ipsa Loquitur— 
Use Against Distributor or Vendor 


The doctrine of res ipsa loquitur may 
not be invoked against the distributor 
or the vendor of a defective article 
which was placed in a sealed package 
by the manufacturer and remained thus 
enclosed until it was sold to the ultimate 
consumer. California. 


Joined as defendants in this personal 
the 


the 
which 


injury manufacturer, 
the 
children’s toy 
dart gun a set of plastic 
When from the 


the gun and darts were fastened to a 


Suit were 


wholesaler and retailer of a 
consisted of a 
and darts. 
purchased retailer, 
piece of cardboard and enclosed in a 
plastic bag which was stapled shut at 
the top—the manner in which they 
had been packaged by the manufac 
turer. The gun was powered by a 
and was loaded by 
shaft of a dart the barrel 
until the spring automatically locked. 
Discharge 


spring 


the 


pressing 


dow n 


was effected by releasing 
the spring with a trigger. The shafts 
of the darts were composed of a plastic 
material, and each was tipped with a 
rubber suction cup. 


On the day after the gun was pur 
chased, the plaintiff, who was six, 
was playing with the gun when one 
of the darts broke in being fired. Only 
the upper part of the dart was ejected. 
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As the boy looked into the barrel to 
discover what had become of the re- 
maining fragment, it was ejected into 
his eye. 


At the trial, testimony was given 
by an expert who had examined sev- 
eral of the darts made by the defendant 
manufacturer—including one of those 
which were purchased for the plaintiff. 
He testified that there were void or 
hollow places in the darts which ren- 
dered them easily broken, and that 
he had noticed, in experimentally shoot- 
ing them against other objects, a chip- 
ping of the darts which indicated that 
they were brittle. 


Following a verdict and judgment 
for the defendants, the plaintiff ap- 
pealed. 


Although the plaintiff's original com- 
plaint was grounded on both breach 
of warranty and negligence, only the 
negligence counts were involved in 
this appeal. Specifically, the plaintiff 
objected to the alleged error of 
the trial court in failing to instruct the 
jury as to the applicability of the 
doctrine of res ipsa loquitur. The 
plaintiff's proposed instruction was 
phrased so as to include all three 
defendants in its scope; and the de- 
fendants argued that the trial court 
had properly refused to give the in- 
struction, since there was nothing in 
the facts of the case which would have 
warranted application of the doctrine 
to either the wholesaler or the retailer. 


The California appellate court agreed 
with this argument. In upholding the 
trial court’s refusal to give the in- 
struction, the court said: 

“There is nothing in the evidence 
to indicate that after the gun and 
darts left the manufacturer attached 
to a piece of cardboard and enclosed 
in a plastic bag stapled at the top, 
the plastic bag was ever opened or 
the gun and darts removed therefrom 
until after their purchase by 
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[the plaintiff]. The only evidence on 
the subject would support a finding 
that the darts when they left the 
manufacturer's hands were defective, 
but unless the law is to impose a duty 
of inspection to discover latent defects 
the 
packaged articles in which they deal 


upon wholesaler and retailer of 
we fail to see where any inference of 
negligence could be drawn against 
the fact that 
of the packaged darts which had passed 


them from mere one 
through their hands afterwards broke 
while being used for the purpose for 


which it 


The the 
situation in the present case from that 
in Ybarra v. Spangard, 25 Cal. 2d 486, 
154 P. 2d 687, 
plaintiff in support of his contention 
that the doctrine of res ipsa loquitur 
should have been applied to all three 
The pointed out 
that in the Ybarra case the plaintiff 


was designed.” 


court next distinguished 


relied upon by the 


defendants. court 
had been injured while he was uncon- 
scious during surgery, and that the 
California Supreme Court had invoked 
the doctrine against several defendants 
who had been present only because 
it would otherwise have been virtually 
impossible for the plaintiff to ascer- 
tain the person or persons who were 
responsible for his injury. 


“The doctrine of Ybarra has never 
been extended to a case of this sort 
where a conscious person receives an 
injury from a known object in a known 
way. 


“We conclude that the instruction 
as proposed was too broad because of 
its application to all three defendants 
and for that reason was properly re- 
fused.”—Gobin et al. v. Avenue Food 
Mart et al. 
Appeals, First District, Division Two. 
February 25, 1960. 10 
Cases (2d) 1164. 


California District Court of 
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AUTOMOBILE 

| Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Jaywalking Pedestrian Injured— 
Contributory Negligence 


A pedestrian who, while crossing a 
street between intersections, steps into 
a heavy stream of vehicular traffic is 
contributorily negligent as a matter of 
law. Maryland. 


Although the plaintiff admitted feel 
ing the effects of three shots of whis 
key and a large bottle of beer, he 
thought he 
when he left a 
the late afternoon and attempted a 
middle-of-the-block Fs 
heavily traveled four-lane street. At 
the trial following his resultant in 
jury, there was evidence both that he 
appeared to be sober and that he was 
highly intoxicated. ; 
events leading up to the accident from 


“knew what was going 


on”’ Baltimore bar in 


crossing of a 


The sequence ol 


which this action arose are as follows: 


One defendant, operating an auto 
mobile and approaching a safety island 
near the point of the plaintiff's cross 
ing, noticed him when he 
ten feet away, 
walking somewhat irregularly across 
a double lane of traffic with his hands 
to his head. In an attempt to avoid 
striking the plaintiff, this defendant 
slowed down and gradually came to 
a complete stop. 
course, the plaintiff stepped up on the 
median strip with one hand in front 
of his face. At this point, a truck 
operated by another defendant struck 
\s the 
the plain- 


was from 


six to staggering or 


Continuing on his 


the rear of the other vehicle. 
truck collided with the car, 
tiff appeared to wake up, threw up 
his hands and fell on the front fender 
of the car which had been propelled 
forward by the impact of the truck. 


Automobile 


There was conflicting testimony at 


the trial as to how the accident actu 


ally occurred. In addition to the 
above testimony that the plaintiff fell 
into the side of the car, there was 
testimony to the effect that he was 


struck by the front of the automobile. 
Other indicated that he 
was struck the truck hit the 
car. The plaintiff testified that he did 
not step from the median strip until 
the car had stopped and, as he put it, 
ceded him the right of way. He fur 
ther testified that it was the collision 
of the truck with the car which caused 
it to move forward and strike him; 


testimony 
before 


but on cross-examination he testified 
that, although he remembered falling 


down and sliding in front of the car, 
he did not know how the accident 
happened. 

\fter the trial court had directed 


a verdict for the driver of the car, and 
had entered a judgment notwithstand- 
ing the jury's verdict for both the 
driver the the truck, 
the plaintiff sought reversal in the 
Maryland Court of Appeals. 


and owner of 


The appellate court first noted that 
in a case such as this, where the court 
the defendant’s motion 
directed motion for 
judgment notwithstanding the 
dict, the evidence must be considered 
in the light most favorable to the 
In this regard, the court 


has granted 
for a verdict or 


Vor 


plaintiff. 
said: 


“The plaintiff contends that the 
cumulative effect of the evidence, if it 
had been construed in a light most 
favorable to him, was sufficient for the 
jury to consider the question of negli- 
gence in the case against . [the 
driver and the owner of the truck]. 
We do not agree. 

“Of course, a pedestrian who crosses 
a street between crossings is not neg- 
ligent per se, but, in so doing, he must 


use the greatest of care for his own 
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protection. ... Thus, the law required 
the plaintiff in this case to accommo- 
date himself to the vehicular traffic 
between street crossings in the mov- 
ing traffic lanes on North Avenue and 
to refrain from disputing the right of 
way with any of such traffic. 

Yet, it appears that the plaintiff did 
none of the things a rational man 
would have done under similar cir- 
cumstances to protect himself from 
injury, which strongly suggests that 
he might not have been as sober as 
he thought he was.” 


The court then pointed out that the 
plaintiff had admitted that he did not 
see the truck, which was from ten to 
fifteen feet behind the car which had 
struck him, and that apparently he 
did not see any other traffic, although 
other testimony indicated that it was 
moving heavily in both directions. 


“Under such circumstances,” said 
the court, “even if we assume, with- 
out deciding, that ... [the owner and 
the driver of the truck] were guilty 
of negligence in that they caused the 
truck to propel the automobile for- 
ward so as to strike and injure the 
plaintiff, we think there is not the 
slightest doubt that the plaintiff was 
contributorily negligent as a matter 
of law when he elected to leave a 
place of safety for a position of peril 
and contest the right of way of the 
vehicular traffic then between street 
crossings in the west bound lanes of 
the avenue.” 


In conclusion, the court held that 
“even if the plaintiff was so naive as 
to believe that . [the driver of the 
car] had yielded his right of way on 
one of the busiest thoroughfares in 
3altimore to accommodate the plain- 
tiff, he certainly had no right to as- 
sume that other vehicular traffic on 
the avenue would do _ likewise.”- 
Campbell et al. v. Jenifer et al., Mary- 
land Court of Appeals. March 17, 
1960. 19 AUTOMOBILE Cases (2d) 354. 
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Omnibus Clause— 
Scope of Injured's Permission 


Although an insured loans his car to 
another, the latter is not using the car 
“with the permission of the insured”’ 
within the meaning of an omnibus 
clause unless such use was contem- 
plated by the insured. Western Dis- 
trict of Kentucky. 


In this federal district court action, 
the sole question was whether the 
driver of a station wagon, owned by 
his employer and insured by the de 
fendant, was using the car with the 
employer’s permission at the time of 
an accident in which the plaintiff, a 
passenger in the vehicle, was injured 
The plaintiff had taken a judgment 
against the employee in a prior action, 
and then had brought this suit against 
the employer’s liability insurer—claim- 
ing that the employee was an “in 
sured” within the meaning of the 
policy. 

By the terms of the policy, the em- 
ployer was insured against liability 
arising out of its ownership, mainte 
nance or use of the station wagon. 
In addition, the policy contained an 
omnibus clause which defined “insured”’ 
as including “the named insured and 

any person while using the auto 
mobile 
the automobile is by the named in 


. provided the actual use of 


sured” or with his permission. 


It was established that the employee 
paid his employer $6.00 per week for 
the privilege of using the automobile 
to drive to and from work, and that 
he occasionally used it for company 
business as well as personal busi- 
ness, such as shopping. 


On the evening of the accident, the 
employee left work at approximately 
7:00 p. m., ostensibly to go to his 
home. He stopped at a tavern and 
had a sandwich and some drinks—the 
number of which was not definitely 


\t about 1:30 p. m., the 
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ascertained. 


employee asked the plaintiff, whom 


he had chanced to meet that evening 


while drinking in the tavern, if he 
could take her home. Instead of 
taking her home, the employee headed 
in the opposite direction, and he had 
driven between 40 and 50 miles when 
the accident occurred. 


At the trial, the employer’s man- 
ager testified that the employee had 
no authority to use the station wagon 
for pleasure trips and that, in fact, 
there was an explicit prohibition against 
such use, or any use, after business 
hours—except in going to and from 
his home and the employer's place of 
business. 


In denying recovery under the pol 


icy, the district court found that on 
the occasion of the accident the em 
ployee not the 


wagon for any purpose in furtherance 


“was using station 
of the business” of his employer, and 
that 


sent or permission of the employer. 


such use was not with the con 
The court said: 

“This being an action in which the 
jurisdiction of this Court inheres be 
cause of diversity of citizenship be 
tween plaintiff and defendant, the law 
of Kentucky controls. 

Mas 
sachusetts Bonding & Insurance Com 
pany, 273 S. W. 2d 350, speaking for 
the Kentucky Court of Appeals on the 


“In the recent case of Scott v. 


proper construction on an omnibus 
clause such as the one involved in the 
policy in the case at bar, Judge Stew 
“The motor vehicle here is 
the ML” 


commercial, and it should be 
pointed out in this respect that a gen- 


art said: 
classified in 
that is, 


policy ae |'t 


eral permission, or a comprehensive 
permission, is much more readily as 
sured the use of the 
vehicle is for social or 
purposes than where the relationship 


where motor 


nonbusiness 


of master and servant exists and the 
employment of the motor vehicle is 
for business purposes. 


Automobile 


“Applying this reasoning to the 
case at bar, the logical inference is 
that the comprehensive or general 
permission for the use of the automo- 
bile being for business purposes and 
in a situation where the relationship 
of master and servant existed a use 
for social and nonbusiness purposes 
should be less readily inferred or as- 
sumed. 

“This 


consider 


Court has had occasion to 
the omnibus the 
Vezolles v. Home Indemnity 
Co., 38 F. Supp. 455, affirmed per 
(CA-6) . [128 F. 2d 257] ; 


Ohio Casualty Insurance Co., 


clause in 


cases ot 


curiam, 
\ ise V. 
96 F. Supp. 380; Yorkshire Indemnity 
Co. of New York v. Collier, (CA 6) 
172 F. 2d 116. The essence of the om- 
nibus clause was succinctly ’ 
Judge Shackelford Miller in the Vezol 
tried District 
Judge in 1941, when he said: ‘The time 


stated by 


les case, before him as 
element during which the use is per- 
mitted by the owner is in my opinion 
the element to be stressed rather than 
the particular use to which the car is 
put, so long as the particular use does 
not vary materially from the contem- 
plated or usual use of a car under simi- 


lar conditions.’ (Emphasis added.) 


‘A similar distinction was made by 
this Court in the case of Wise v. Ohio 


Casualty Insurance Co., supra. 


“Applying the principle of law, as 
we understand its pronouncement by 
the Kentucky Court of Appeals, by 
the United States 
\ppeals for the Sixth Cir- 
that the the 

[the employee | 


this Court, and by 
Court of 
cuit, we believe use of 
automobile by 
on the occasion in question was not 


with the permission of ... [the em- 


ployer|.”—Trinkle v. American Em- 
ployers’ Insurance Company. United 
States District Court, Western Dis- 


trict of Kentucky. December 11, 1959. 
19 AUTOMOBILE CASES (2d) 690. 
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LASKA—It is not the statutory 
duty of the Department of Com- 
merce to prosecute claims of individ- 


uals against a foreign insurance 
company having a bond on file with 
the Department of Commerce.—This 
question arises out of the fact that 
Alaska state law requires that foreign 
insurance companies deposit a bond or 
surety that “shall be answerable to 
the amount of the bond for all judg- 
ments, decrees or orders given, made or 
rendered against the principal on the 
bond by any Court of the Territory 


The Attorney General was of the 
opinion that “[t]here is no indication 
in the law, and it is an impracticality, 
that the state shall prosecute claims 
against insurance companies. .. . If 
it were held otherwise, the state would 
have to prosecute any claim, even 
those obviously without merit, if the 
claimant would pay the costs... . 
Such action would certainly be invad- 
ing the area of the private practice of 
law.” 

The Department of Commerce is 
only required to use the deposited 
bond to answer judgments against the 
insurance company when it is so or- 
dered by the courts. The 
not bind the Department of Com- 
merce to institute legal action to enforce 
the claim of an individual 
such foreign insurance companies. 
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law does 


against 


Opinion of the Alaska Attorney Gen- 
eral, April 29, 1960. 


TU‘ LORIDA—An insurance agent 

may finance fire and casualty in- 
surance premiums on a monthly 
installment basis and may make pro- 
posed service charges.—Florida statute 
provides that no agent “.. . shall offer 

valuable consideration or induce- 
ment to or for insurance which is not 
specified, promised or provided for in 
the policy No direct prohibi- 
tion against extending credit appears 
in the statute, and the Attorney Gen- 
eral had previously ruled that the ex 
tension of credit 
interest rate would not constitute an 
inducement for insurance within the 
prohibition of the statute. 


with an adequate 


The Attorney General added to his 
earlier ruling: “If a plan can in any 
way be considered as either the giving 
of a valuable consideration or an in- 
ducement to purchase insurance from 
a particular agent ... it would be 
prohibited. oe 

“Where premium finance plans are 
a part of a company’s filing approved 
by the Insurance Commissioner, agents 
of companies having such approved 
plans would be authorized to extend 
premium finance plans to policyholders 
on behalf of such company in accord- 
ance with the plan filed and approved.” 

O pinion of the Florida Attorney Gen- 
eral, May 6, 1900. 
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NDIANA—The state legislature 

can require that a legislative-cre- 
ated commission submit for approval 
the rules and regulations promul- 
gated to carry out the commission’s 
function before such rules may be put 
into force; the legislature can also 
delegate to a committee of the legis- 
lature the power to approve or reject 
rules and regulations adopted by the 
commission. current law 
requires that all commission rules and 
regulations must be approved by the 
Attorney General and the Governor 
before they can effect. This 
opinion was requested by the Chair 


Indiana's 


take 


man of the Legislative Advisory Com- 
mission on the legality of proposed 
legislation which would require that 
commission rulings be submitted to 
(through the Legisla 
Commission) for ap 
would the 
board for com 


the legislature 
tive Advisory 
proval. Such 
legislature the 


law make 
review 
mission rulings rather than the At 


torney General and the Governor. 
The Attorney General admitted that 
the legislature is the sole judge of the 
means that are necessary and proper 
to accomplish the object it seeks to 
attain, and that it is limited only by 
the state constitution. As to 


regu 
latory commissions, he ruled that 


“The rule-making power of state agen- 
cies is not inherent in any such agency 
but is derived solely by specific dele- 
the 


gation from Legislature itself. 
No state agency may adopt a rule or 
fit] is 


grounded upon the stability of a specific 


regulation unless 


legislative act authorizing such rule.” 


In respect to the proposed legisla- 
tion which would remove the approval 
power over commission rulings from 
himself and the the At- 
torney General concluded his opinion 


Governor, 
with these words: “Inasmuch as the 
questions presented concern possible 
proposed legislation, I wish to emphasize 
that the answers contained herein are 
directed solely to the specific legal 
questions presented and are not to be 
construed, in any manner, as evidenc- 
ing either the approval or disapproval 
by the Attorney General of the wisdom 
of such legislation.”—Opinion of the 
Indiana Attorney General, May 12, 1960. 


\7 ASHINGTON—School _ board 
members are individually liable 
for possible injury or damage in- 
curred incident to the use of school 
buses for extracurricular activities.— 
The key to this opinion is a Wash- 
ington statute that authorizes the use 
of school buses only to transport stu- 
dents to and from school, or for ac- 
tivities during school hours for which 
academic credit is given. 

Under this statute, the use of school 
buses for extracurricular activities is 
The Washington Attorney 
General is of the opinion that per- 


illegal. 


sonal liability may arise when school 
board members exceed their authority. 
Since authorizing the use of buses for 
extracurricular activities would clearly 
be exceeding their statutory authority, 
board members attempting to do so 
would make themselves 
liable for resulting injury or damage. 

Opinion of the Washington Attorney 
General, April 19, 1960. 


personally 


“On the constitutional level, it is imperative to a sound basis for 
our law that the judges should ever remember that they are not 
‘God’ and that our little systems are not cosmic. But on a lesser 
level, the Supreme Court has a great role to play, and_inci- 
dentally the one which the founding fathers designed for it.”— 
James A. Gardner in the Winter, 1959-1960 Villanova Law Review. 


Attorneys General 
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ment, the Senator said, is analogous 
to the type of plan that Congress has 
established for itself and other federal 
personnel, 


Separate Investment Accounts 
for Pension Plans 


A proposed bill (S. 230), now await- 
ing the governor’s approval in Massa- 
chusetts, will permit insurance companies 
to enter into written agreements with 
the holders of life policies and annuity 
contracts connection with 
pension, profit-sharing, or retirement 
plans, whereby the insurance com- 
panies may be authorized to assign 
such policies or contracts to a sepa 
rate investment account, independent 
of the general investment accounts 
held by such companies. The bill also 
contains investment requirements for 


issued in 


such separate accounts. 


Health Insurance for Aged 


Dialogue in the drama of old-age 
health insurance is flowing swiftly and 
profusely. By 1959 voluntary health 
insurance covered almost four out of 
every five Americans, due, largely, to 
negotiation of union-management agree 
ments providing health and welfare 
plans for employees, reports the United 
States Chamber of Commerce. The 
chamber that “the AFL-CIO 
admitted, “Private prepayment plans 
for medical insurance have 
mightily. The cry, however, 
changed to, ‘Private insurance has not 
met health needs of the aged and can- 
not do so.’” And so the play, which 
is the thing, continues. 


Says 


grown 


Here are some facts as reported by 
the Chamber of Commerce of the United 


States: In 1952 health insurance for 
the aged was in about the same 
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position—covering one out of four 

as it was for the general population 
in 1940. Five years later, by 1957, 
health insurance coverage for the aged 
had almost doubled. 
panies assert that by the end of this 
year health insurance will cover more 
than three out of the 
needing and wanting it; by 1965, four 


Insurance com 


five of aged 
out of five; and by 1970, nine out 
of ten. 


The Administration is offering the 
Eisenhower Medi-care Plan. Unions 
are backing the Forand bill, and the 
American Medical Association is back 
ing the Mills Plan bill. 

The 
tion of voluntary insurance program 
and government assistance. The Forand 
bill is out-and-out government medical 
The Mills bill pro 
vides health care for the needy aged. 
the bill 


limited 


Medi-care Plan is a combina 


care for the aged. 
The association’s interest in 


the fact that its 
coverage to near needy allows the 


stems from 
majority of the elder citizens to con 
tinue to use voluntary private health 
insurance and prepayment plans. This 
plan is to be administered by the states 
rather than the federal government. 

The adjournment of Congress for 
the political conventions has, of course, 
postponed any showdown on these 
various bills until Congress can re 


convene in August. 


Workmen's Compensation 
Advances 


Reflecting the growing use of atomic 
energy in industry, 49 state work- 
men’s compensation laws now in 
clude provisions to protect workers 
suffering from radiation diseases, the 
United States Department of Labor 
bulletin. 
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said in a recent However, 


unless special problems arising from 
the slowly developing nature of radia 
tion diseases are recognized, the new 
radiation disease coverage may mean 
nothing, 

Probably more meaningful, at least 
at the present time, are other notable 
advances reported in the labor bulletin 
comparing state workmen’s compensa 
tion provisions with recommended ob 
jectives by representative groups of 
doctors, workmen’s compensation ad 


ministrators and other state officials 


Complete coverage of o¢ cupational 


diseases—another advance—has been 
the trend in workmen’s compensation 
laws in recent years. Still, 19 states 
give coverage only for certain diseases, 
while two states provide no compensa 


tion at all for occupational ailments 


Recommended objectives found in 
the bulletin include workmen’s com 
pensation for all gainfully employed 
half the 
rather than 


workers. At about 
states still 


compulsory laws, while 29 states exempt 


present, 
have elective 


from coverage employers of from two 
to 15 employees. 


Copies of Bulletin 212, State Work 


men’s Compensation Laws—A Com 
parison of Major Provisions witl 
Recommended Standards, may be 
obtained from the Bureau of Labor 


Standards, United States Department 
of Labor, Washington 25, D. C., as 
long as the supply lasts 


Average Man in United States 
Now Worth $200,000 


The economic value of a man in the 
United States, the human side of na 
tional progress, is now half again as 
great as it was a decade ago and has 
attained the $200,000 level. 


This is an over-all figure, computed 
from government data, for the prospec- 
tive lifetime income of an 
man just starting out on his career, 


average 


based on current income and survival 


The Coverage 


rates. Broken down by broad groups, 


it varies from averages of somewhat 
over $175,000 up to around $350,000 
before taxes, depending on educational 
attainment and its relationship to oc 
cupational opportunities and earning 
power. 

The $200,000 over-all figure for the 
average economic value of a man 1s 
the latest ’ for 
data are available. It compares with 
an average of $133,000 which the U. S. 
the Census computed as 


for 1958, vear which 


Bureau of 
the economic value of a man in 1949, 
projected on the basis of employment 
and other conditions existing at that 
time But there are wide differences 


due to educational attainment, as is 


indicated in the following figures: 


The prospective lifetime income of 
a man whose education ends in grade 
school is significantly under the over 
all average, figuring out at $178,000 
in 1958. The comparable 
1949 was $116,000. 


figure in 


\ high school diploma raises the 
prospective lifetime income to well 
above the over-all average. The 1958 
figure was $243,000, $78,000 above 1949. 


\ college degree adds over $100,000 
to the average man’s prospective earn- 
ing power over the high school graduate 
in the course of a lifetime, thus more 
than making up for the cost and time 
spent on higher education. The pro- 
jected average lifetime income in 1958 
for a man with four years or more of 
college was $347,000. The 1949 figure 
was $268,000. 
the Bureau of 
the Census has compiled some figures on 


In this connection, 


educational attainment with significant 
implications as to individual earning 
power and to the future progress of 
the economy as a whole. These figures 
show that nearly half of all males 18 
to 64 years old had at least a high 
school education last year as against 
+1 per cent in the early fifties and 28 
per cent in 1940. 
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Medicolegal Anthology 


American Board of Legal Medicine: 
Collected Papers 1956-1959. Central 
Book Company, Inc., 850 De Kalb 
Avenue, Brooklyn 21, New York. 
1960. 238 pages. $10. 

The American Board of Legal Medi- 
cine views medicolegal problems “as 
embracing any legal matter or contest 
involving medical facts.” The col- 
lected papers in this volume attempt 
to deal with every aspect of this all- 
inclusive field. 

Alfred Koerner, the president of the 
American Board, introduces the an- 
thology with these words, “A vast 
amount of the lawyer’s daily work 
falls within [the medicolegal] sphere. 
.. . [medicolegal questions] arise: in 
domestic relations; in  surrogate’s 
practice, where undue influence and 
testamentary capacity may be con- 
tested ; in personal injury cases; in ad- 
miralty practice involving the Jones 
Act .; in matters of commitment 
for mental illness, and in cases com- 
ing under Workmen’s Compensation 
Laws ‘ 

All of these matters bring the medi- 
colegal man into the picture. Dr. 
Koerner describes the medicolegal 
man as “a physiciar. specially trained 
in the law... .” Since a large seg- 
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ment of all cases in litigation fall un- 
der the medicolegal classification, 
there are many considerations facing 
the medicolegal practitioner. These 
papers have been collected to offer a 
wide scope of information on legal 
medicine. 


Yardstick for Disabling Injury 


Guides to the Evaluation of Perma- 
nent Impairment: The Cardiovascular 
System. American Medical Associa- 
tion, 535 North Dearborn Street, 
Chicago 10, Illinois. 1960. 16 pages. 

This pamphlet, a reprint from The 
Journal of the American Medical Asso- 
ciation, is the third in a series of guides 
to permanent impairment evaluation 
prepared by the AMA’s Committee 
on Medical Rating of Physical Im- 
pairment. The first and second guides 
dealt with impairment of the limbs 
and back, and the visual system re- 
spectively. 

This series serves as a valuable 
reference for those dealing with in- 
surance coverage, workmen’s com- 
pensation, medical benefit programs, 
etc. Copies of this guide may be ob- 
tained without charge from the Com- 
mittee on Medical Rating of Physical 
Impairment of the American Medical 
Association. 
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IN ANOTHER MAGAZINE we found an in- 
teresting little article dealing with the garage 
liability policy. A policy covered a partner- 
ship. A few days before the accident which 
brought this policy into contention, the part- 
nership was dissolved. As sometimes happens, 
the insurance company was the last to know. 


The decision in the original action is sharply 
criticized by this author, because it would 
seem that after the dissolution of the partner- 
ship, there was no longer anything for the 
policy to protect. 


| NDEMNITY has long been the cornerstone 
of property insurance law. In recent years 
American writers and courts, while giving lip 
service to indemnification, have stretched and 
distorted the concept of indemnity. 


A scheduled article analyzes the principle 
of indemnity, which the author holds is being 
violated by certain courts in relation to re- 
placement cost coverage. The replacement 
cost contract, by creating a gain potential, 
directly conflicts with the premise that the in- 
sured must not gain because of a loss. 
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AVAILABLE FOR EVERY INSURANCE LAW MAN 


@ Four Separate Specialized Series of Case Books 
Covering the Major Fields of Insurance Activity ... 


CCH’s INSURANCE CASE SERIES 


Handsomely bound for quick and convenient reference, these books bring 
you the full official texts of decisions handed down by the higher courts, 
state and federal, covering the insurance areas of . 


1. Fire & Casualty 3. Life, Health & Accident 


2. Negligence 4. Automobile 


Insurance men, insurance counsel, and others interested in having finger- 
tip command of precedent-setting cases will find these books meet the most 
exacting requirements. 


Complete, practical—each case gives you (a) the name of the case; 
(b) name of the court, docket number, and decision date; (c) case history ; 
(d) accurate headnote with emphasis on main issue; (e) names and addresses 
of attorneys representing litigants when possible; and (f) sub-headings break- 
ing down each opinion into its essential parts for direct reference and easy 
understanding. 


Timesaving, worksaving—each bound volume concentrates on one sub- 
ject area. There’s no time lost in leafing through irrelevant cases. Profes- 
sional headnotes and explanatory captions written by insurance law specialists 
promote grasp of both the plaintiff’s and defendant’s viewpoint. 


Effective, unique indexing—includes handy alphabetical Case Tables 
plus complete and detailed Indexes arranged alphabetically by main topic 
and sub-topic with jurisdictional listings. Because of this specialized index 
system, you can refer instantly to any case by (a) name, and (b) subject matter. 


TELL US WHICH VOLUMES YOU NEED 


Just fill in the attached postage-free information card. Indicate which 
subject you're interested in, and we'll send you a full listing of all current 
and prior volumes available. Price, $7 a volume. 


DEPENDABLE—Commerce Clearing House PUBLICATIONS 


COMMERCE. CLEARING, HoOuSE,. INC.. 


AA AR AAA nannnnannnt Annan 


PUBLISHERS of TOPICAL LAW REPORTS 


NEW YORK 17 CHICAGO 46 WASHINGTON 4 
420 LEXINGTON AVE. 4025 W. PETERSON AVE. 425 13TH STREET, N.W. 
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